February 23, 2016

Ms. Monica Jackson
Consumer Financial Protection Bureau
1700 G Street, NW
Washington, D.C. 20552
expartedisclosures@cfpb.gov
Re:

Docket No. CFPB-2014-0033
Successors in Interest – A Streamlined and Improved Approach

Dear Ms. Jackson:
The Consumer Mortgage Coalition (“CMC”) with the Mortgage Servicers Working
Group appreciates the opportunity to submit this letter about successors in interest. It
responds to supplemental comments the National Consumer Law Center (“NCLC”) sent
to the Consumer Financial Protection Bureau (“CFPB”) and to the CMC dated January
26, 2016 (hereafter the “NCLC Letter”). The NCLC Letter responds to earlier CMC
comments on the CFPB’s proposed regulations on successors in interest. This letter also
responds to an article apparently intended for, but not yet published in, the Pepperdine
Law Review that is authored by two NCLC attorneys (the “NCLC Article”).1
The NCLC Article discusses at length some of the issues that are the subject of the
CFPB’s rulemaking, and for that reason, we request that it be part of the administrative
record for this rulemaking. The NCLC Article is attached to this letter.
Overview
This letter suggests a streamlined approach that would enable both confirmed successors
in interest and unconfirmed successors (“claimants”), who are identified and
authenticated, to access account-specific information and to pursue loss mitigation. It
would accomplish the CFPB’s goal of applying loss mitigation procedures to successors,2
and would make them available qualified claimants as well. It would enable successors
1

The article is Surviving the Borrower: Assumption, Modification, and Access to Mortgage Information
After a Death or Divorce, 43 Pepp. L. Rev. (stated to be forthcoming 2016) (last revised May 5, 2015).
This letter does not ascribe what we nickname the NCLC Article to the NCLC itself; rather, in section IV
of this letter, we note one area where the NCLC appears to have taken a different position than the NCLC
Article.
2
“The Bureau believes that it is especially important for the loss mitigation procedures in § 1024.41 to
apply to successors in interest.” 79 Fed. Reg. 74176, 74183 (December 15, 2014).
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to consider their loan options, and would enable this much earlier after a transfer than
under the proposal. At the same time, we continue to urge the CFPB to encourage
consumer estate planning, including through credit insurance or life insurance, so that
successors would be able to handle debt on properties they inherit.
This letter also discusses how the approach of treating many categories of successors as
borrowers under Regulation X to provide them with loan modifications would interfere
with contracts. Treating successors as Regulation X borrowers would not make them
borrowers under state contract law. A transferee who is not a borrower under contract
law cannot modify a loan contract, and the CFPB cannot mandate loan assumptions. This
letter does not object to loss mitigation. However, it does take exception to interference
with contracts.
The NCLC Article is far-reaching in its policy recommendations, but inconsistent in its
approach. It states at one point that “[c]ontracting parties are bound to complete their
contract,”3 but goes on to advocate that the CFPB exempt borrowers or their successors
from their contractual obligations in many circumstances, advocates that the CFPB
restrict mortgage investors and servicers from exercising their contractual delinquency
remedies, and advocates that the CFPB require servicers to enter, involuntarily, into loan
assumption contracts with successors.
The NCLC Article takes the position that investors cannot require a loan to be current as
a condition of a loan assumption. This is incorrect because it ignores both contracts and a
critical distinction the Garn-St. Germain Act4 draws between a default and a delinquency.
For perspective, we provide a history of due-on-sale law to illustrate how due-on-sale
clauses operate, and why. We also illustrate how the Garn-St. Germain due-on-sale
provision is copied in relevant part largely verbatim from a 1976 regulation. Of
particular importance is that Garn-St. Germain copied from the regulation an explicit
protection of all contractual mortgage delinquency remedies.
We explain how the proposal would be inconsistent with a number of laws:

3



The Garn-St. Germain Act



The Real Estate Settlement Procedures Act (“RESPA”)



The Truth in Lending Act (“TILA”)



Two long-standing federal due-on-sale regulations

NCLC Article at 21.
Garn-St. Germain Depository Institutions Act of 1982, Pub. L. No. 97-320, § 341, 96 Stat. 1469, 1505-07,
codified at 12 U.S.C. § 1701j-3 (hereafter “Garn-St. Germain Act,” “Garn-St. Germain,” or simply
“§ 341”).
4
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The Dodd-Frank Act



The prohibition on federal regulatory preemption of state contract and real
property laws

The streamlined approach we suggest would raise far fewer such concerns. The NCLC’s
approach and the approach in the NCLC Article would exacerbate these legal issues.
We discuss some operational aspects of a successorship application process in the event
that the CFPB finalizes one.
Finally, we address privacy laws in some detail. The NCLC Letter acknowledges that the
Fair Debt Collection Practices Act (“FDCPA”) presents a barrier to providing account
access, but downplays the barrier in the Gramm-Leach-Bliley Act (“GLBA”) regarding
consumer financial protections. These laws were written to keep information confidential,
and simply are not suited to a claimant or successor who has great need for account
information. We detail how these laws prohibit servicers from providing even basic
account-specific information to claimants and successors. If the CFPB were to finalize
its proposal without resolving the privacy problems, its stated policy goal would not be
met. If the CFPB were to resolve these privacy problems, the CFPB’s stated goal could
be met without the need to amend either Regulation X or Z.
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I.

ACCOUNT ACCESS AND LOSS MITIGATION ARE THE QUESTIONS,
NOT GARN-ST. GERMAIN SUCCESSORSHIP

The stated intent of the CFPB’s proposal is to make loss mitigation procedures in
§ 1024.41 available to successors. We generally support that intent. However, we
believe the proposed approach should be streamlined significantly.
While the proposal would permit a claimant to receive account information and apply for
loss mitigation only after the claimant establishes Garn-St. Germain successorship, we
would change the focus. We suggest that Garn-St. Germain successorship is not the issue
in determining when a claimant should be able to obtain account information, or whether
a claimant should be able to pursue loss mitigation. For initial account access, the
relevant question is whether providing account access to the claimant or successor would
breach the borrower’s privacy. If not, and presuming fraud protections, access should be
available regardless of how a claimant may have acquired the property. For loss
mitigation, the relevant question is whether a claimant or successor qualifies for available
loss mitigation. Garn-St. Germain successorship is often irrelevant. By focusing only on
the relevant questions, a cumbersome procedure would be avoided, and loss mitigation
could be available much earlier than under the proposal.
The CFPB’s proposal may be based on three assumptions: that privacy restrictions do
not apply to claimants and successors’ requests for account information; that a property
transferor is no longer a borrower; and that servicers exercise due-on-sale rights
whenever possible. None of these is accurate. By sidestepping these assumptions, the
most important questions come into better focus.
First, current privacy restrictions greatly limit the account information servicers can
provide to claimants and successors, as we describe fully in Section IX below. Requiring
claimants to establish Garn-St. Germain Act successorship just to obtain basic account
access is far too cumbersome. This is especially so when account access is necessary to
prevent or minimize a delinquency. Moreover, if the CFPB were to finalize its proposal
without amending privacy laws, the privacy laws would continue to prohibit servicers
from providing account information, even though Regulations X and Z would require
servicers to provide the same information. This would not be workable. For the account
access question, Garn-St Germain is not the issue because Garn-St. Germain does not
hinder account access, privacy laws do. Adopting the Garn-St. Germain due-on-sale
exemption standard as a privacy standard would mean that a servicer could give account
information to a successor who is a child of an original borrower (exempt from due-onsale), but not to a successor who is the parent of an original borrower (not exempt from
due-on-sale), or to a successor who is not related to the borrower (not exempt). This
distinction has no apparent privacy policy basis. Garn-St. Germain successorship is
irrelevant to financial privacy, and would be an inappropriate privacy standard for
account access.
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Second, there is at least one borrower on each mortgage loan, even after a property
transfer. Servicers do not release the last borrower from a loan obligation unless there is
a replacement borrower. There is no need to convert claimants or successors to
“borrowers” under Regulation X for loss mitigation purposes because non-borrowers
today can submit loss mitigation applications by joining a borrower. Non-borrowers do
this today. If a sole borrower dies, the estate is the borrower, and can submit a loss
mitigation application with the claimant or successor, even if the estate has no income or
assets, relying instead on the successor’s or claimant’s income or assets. If the original
borrower is alive and there is a claimant or successor, the claimant or successor can
likewise submit a loss mitigation application with the borrower. This may require a
borrower or estate to sign the loss mitigation application. Obtaining a signature is
considerably less burdensome than establishing and documenting Garn-St. Germain
successorship. Indeed, inability to obtain the borrower’s (or estate’s) signature may
indicate that the loss mitigation application is fraudulent, invalid, or unauthorized.
Importantly for the CFPB’s stated policy objective, under this approach, all the
Regulation X loss mitigation procedures remain intact for that application. Regulation X
and Z continue to apply to the loan.
Third, the assumption that servicers always exercise due-on-sale rights when possible is
not true. The NCLC correctly points out that servicers often do not exercise their dueon-sale rights.5 When a servicer declines to exercise due-on-sale rights, and when GarnSt. Germain successorship is irrelevant to loss mitigation, it would be wasteful to require
a claimant to go through a Garn-St. Germain successorship determination process. If that
unnecessary procedure were to delay loss mitigation, it would be affirmatively harmful.
When the question is whether a claimant or successor qualifies for available loss
mitigation, there should be only one application process. The question should be limited
to loss mitigation. If title to a property is relevant to a loss mitigation application, the
title questions can be handled through the loss mitigation process. If loss mitigation is
available regardless of Garn-St. Germain successorship, determining and documenting
that successorship would be an unreasonable requirement.
One problem the NCLC notes is that successors may not know whether they need loss
mitigation:
“CMC also claims that servicers should not be required to verify successor status
in situations where loss mitigation is unavailable or unnecessary. In some
5

“Nothing requires a servicer to enforce a due-on-sale clause, and often servicers refrain from accelerating
a loan after a transfer that is not exempt under Garn-St Germain.” NCLC March 16, 2015 Comments at 13.
Federal Housing Administration (“FHA”) standards require reporting due-on-sale defaults, and the
Department of Housing and Urban Development often directs servicers to exercise the due-on-sale clause
even when the loan is current.
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instances, loss mitigation may not be necessary, but that determination cannot be
made until the successor has established communication with the servicer and
obtained information about the loan, including the monthly payment amount.”6
We agree. If the CFPB were to amend privacy laws to permit servicers, early after a
property transfer, to give claimants and successors the information they need to decide
whether to pursue loss mitigation, this problem would disappear. As soon as a servicer
can confirm a claim sufficiently to protect against fraud and privacy breaches, servicers
should be able to provide information so a claimant can make decisions about loss
mitigation. Equipped with the necessary information, the claimant could submit a loss
mitigation application, with at least one existing borrower, without the burdensome and
irrelevant regulatory delay that the proposal would require.
The proposal would create a new successorship determination process not unlike the loss
mitigation application procedure under Regulation X today. The loss mitigation
procedure can be time-consuming and labor-intensive, for applicants and servicers alike.
Yet the proposal would create another, additional, application procedure for
successorship determinations, and require it even when successorship is irrelevant. This
would be an unnecessary impediment to loss mitigation.
Our suggested approach, instead would have the following benefits for claimants,
investors (for purposes of this letter we include insurers and guarantors as investors), and
servicers:


Claimants could have appropriate information as soon as they provide a minimal
amount of information about their identity and their tie to the property. This
would occur much sooner than under the proposal because it focuses on the
relevant question – should the claimant receive the borrower’s account
information?



This account information could equip a claimant with information necessary to
decide whether to try to make loan payments, sell the property, or pursue loss
mitigation.



This information could equip claimants with information necessary to make loan
payments, avoid delinquency, and avoid all the costs and problems of delinquency.



The claimant could pursue available loss modification right away.

Once a claimant obtains account access, there may be questions about whether a servicer
should send account disclosures to the original borrower or to the claimant. This
6

NCLC Letter at 10.
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question exists today. We encourage the CFPB to consider this question as it reviews the
privacy restrictions. As long as privacy rules permit changing who receives account
notices, it should be permissible under Regulations X and Z as well. If it is
impermissible under the privacy rules to send the disclosures to a claimant or successor,
as it often is, it should not be required under Regulations X or Z. We encourage the
CFPB to coordinate its servicing and privacy regulations to prevent inadvertent conflicts
between them.
Under our suggested approach, the Regulation X and Z servicing disclosures, such as
periodic statements, rate reset notices, and escrow disclosures, would continue to be
required. They should be required to go only to one party, as under Regulation Z.7 All
the loan protections would continue to apply to the loan as well, such as the requirement
for prompt payment posting and the requirement to correct errors, because there is always
a borrower on a loan.
However, there is one right that does not necessarily transfer, the rescission right. As
discussed earlier,8 we urge the CFPB to expressly provide in Regulation Z that the right
to rescind that arose at loan origination does not extend to those who acquired their
property interest through a transfer after the loan was originated. This question only
arises after the original borrower, the transferor, declined to rescind, meaning the
disclosures were acceptable to that borrower. Claimants and successors who acquire
their property rights after loan origination never relied on the origination disclosures, so
their rescission based on those disclosures would be particularly unjust. Claimants and
successors may be tempted by a potential windfall and attempt to rescind. If investors
would risk rescissions by offering loss mitigation to successors, they would need to
weigh whether to restrict that form of loss mitigation.

7
8

12 C.F.R. § 1026.17(d).
See CMC September 11, 2015 Memorandum to the CFPB at 40 – 43.
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II.

VAST EXPANSION OF “BORROWERS” WOULD IGNORE
CONTRACTS AND CREATE MORAL HAZARD

The NCLC advocates defining as Regulation X borrowers many categories of nonborrowers who “also need the protections of RESPA.”9 The NCLC and the NCLC
Article would go much farther than the proposal, and would treat as a borrower under
Regulation X many transferees, possibly all transferees:
“Limiting the definition of successor in interest to Garn-exempt transferees would
omit a substantial group of homeowners.”10 “It is essential that any expanded rules
apply to the broad range of successors in interest.”11 “Although this proposed rule
represents a significant step forward in protecting successors from the risk of
foreclosure, the rule must be strengthened in order to have the desired effect.”12
“[T]he CFPB should require that servicers offering loss mitigation must make all
options available to successors.”13
These “all options” appear to include loan assumptions and loan modifications for all
successors. The NCLC Article states that all successors have the same “right” to loan
modification as the original borrower.14 Loan modification is not a right, it is a
consensual contract amendment by parties to the loan contract.
This approach would undermine the sanctity of contracts to an alarming extent.
A.

Domestic Violence

The NCLC Letter and the NCLC Article advocate defining as borrowers under the
CFPB’s successorship proposal, among others, the following categories of people:


9

A non-borrower occupant of the home who has “a protective order (but not a
pending divorce decree, either because they were not married or because that
process has not begun).”15 “Beyond situations of death and divorce, successors
must be able to obtain loss mitigation where a divorce or separation agreement is
not yet final or where there is another type of family dissolution, such as a
separation due to domestic violence.”16

NCLC Letter at 9.
NCLC March 16, 2015 Comments at 12.
11
NCLC Article at 47.
12
NCLC Article at 46.
13
NCLC Article at 53.
14
“Successor Homeowners Have the Same Right to Be Considered for a Loan Modification as Original
Homeowners” in the NCLC Article at 32.
15
NCLC Letter at 9.
16
NCLC Article at 52.
10
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“[S]urvivors of family violence, who for their own safety might not yet have
secured a final divorce decree or legal separation agreement.”17



“[S]uccessor homeowners who are survivors of domestic violence[,]” apparently
even if they were never related or married to the borrower.18

The NCLC Letter states:
“There is a pressing need to protect non-borrower homeowners who experience
family violence where the abusive co-owner borrower no longer resides in the
property.”19
The NCLC Article states:
“Servicers should not require co-borrower signatures or income documentation,
even without a final divorce decree, where (a) one spouse has moved out of the
house and signed a quitclaim deed relinquishing any interest in the house, or (b)
there has been family violence. A non-borrower spouse or domestic partner
should be eligible to apply for a simultaneous loan modification and assumption
in these situations.20
These statements apparently describe a scenario where a husband-borrower beats his wife,
the wife lives in the mortgaged property, the servicer modifies the loan based only on the
wife’s income, and she makes payments that are less then the contractual payment
amount. Under this scenario, the violent husband would “as a practical matter”21 be
relieved of his contractual obligation to make loan payments because he was violent. If
he has an ownership interest in the property, his wealth would increase as the wife makes
loan payments. This would financially reward violence. Rewarding violence is certainly
not among the purposes of RESPA, and it would be a terrible federal policy.
We agree with the NCLC that domestic violence is a difficult problem. However,
divorce and family courts, rather than mortgage servicers, are equipped to weigh the
equities in a divorce or domestic violence case. An allegation of violence does not mean
there was violence. Unlike servicers, courts can compel discovery and apply the rules of
17

NCLC Article at 52.
NCLC Article at 47.
19
NCLC Letter at 10.
20
NCLC Article at 52-53.
21
41 Fed. Reg. 6283, 6285 (February 12, 1976), included as Attachment B to this letter. This quotation is
from a discussion of the purposes of due-on-sale clauses, in a rulemaking from which the Garn-St. Germain
due-on-sale provision was largely copied. We discuss this rulemaking in Section III of this letter. The
quoted language appears, emphasized, on page 18.
18
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evidence and judicial procedure. In this example, if the husband refuses to cooperate
with a modification application, the servicer would not know what loan payments he can
afford to make. The solution is for a court to compel the reluctant spouse to provide
information to the servicer, and compel the spouse to make payments as appropriate.
If the servicer were to modify a loan without the violent husband’s signature, that could
interfere with his contractual rights without his consent. Many states require both
spouses to sign a mortgage modification on a primary residence or homestead.22 A court,
rather than a servicer, is the appropriate party to interfere with the husband’s contractual
rights based on his violence.
Nor would the new method for debt evasion apparently be limited to legally married
spouses. The NCLC Article advocates protection for apparently all “successors
homeowners who are survivors of domestic violence[,]”23 including children and
unrelated persons who are not obligated on the loan.
Also worrisome is that if a borrower could “as a practical matter” evade a mortgage loan
obligation through violence, actual or staged, domestic violence allegations could become
a tool to evade legal obligations. Every borrower could transfer an interest in the
property, then allege violence and stop making payments, and the servicer would “as a
practical matter” be deprived of its contractual delinquency remedies.
B.

All in the Family

The NCLC Letter and the NCLC Article advocate defining as borrowers all or almost all
family members, even if they are not identifiable, including non-family members who the
Garn-St. Germain Act does not exempt from due-on-sale exercise:


22

Unmarried partners of a borrower.24 Servicers cannot define an unmarried
“partner.” Even if they could, if the unmarried partner is not covered by Garn-St.
Germain § 341(d), due-on-sale exercise is permitted by federal law if it is
permitted by the loan contract.

For example, the Florida Constitution protects spouses’ rights to homesteads. Those rights may be
amended, such as through a mortgage modification, only with the signature of both spouses. “The owner
of homestead real estate, joined by the spouse if married, may alienate the homestead by mortgage, sale or
gift and, if married, may by deed transfer the title to an estate by the entirety with the spouse.” Fla Const.
art X, § 4(c).
23
NCLC Article at 47.
24
NCLC March 16, 2015 Comments at 12.
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“[A]ny relatives” of a borrower, other than a spouse or child, who obtain the
property by quitclaim deed.25 Servicers cannot define any “relative.” Again, for
transfers outside of § 341(d), due-on-sale exercise is permitted.



A surviving spouse or partner who acquired the property through a joint tenancy
with right of survivorship or through devise or descent.26 A spouse who obtains
title through death or divorce is already protected from due-on-sale exercise, so
this apparently means a non-spouse partner. Again, servicers cannot define a nonspouse “partner,” and they are subject to Garn-St. Germain and the loan contract.



A “child of the borrower who has title to the home[.]”27 A transfer of a
mortgaged property from a borrower to the borrower’s child is already protected
from due-on-sale exercise, so this presumably means a borrower’s child when the
borrower has not transferred the property to the child, and the original borrower is
both an owner and borrower. Servicers often cannot distinguish between claims
that a borrower is incompetent and fraudulent claims of incompetence, although
servicers can honor court appointments of guardians. Obtaining a guardianship
appointment is not difficult, protects the incompetent, is the most feasible way to
prevent fraud, and is therefore a reasonable protection. Families usually have
plenty of notice before a borrower becomes incompetent.



“[A]ny heir who inherits the home in connection with the borrower’s death[.]”28
This, as with the unmarried partner examples, appears to advocate that the CFPB
exempt these transfers from exercise of delinquency remedies that Garn-St.
Germain explicitly protects.
C.

Ignoring Contracts and Evading Debt

In addition to expanding family member borrowers, the NCLC and NCLC Article
advocate defining the following as borrowers:


25

Any transferee “where there is not an enforceable due-on-sale clause,” including a
transferee in a case where a court rules that failure to exercise a due-on-sale
clause waives it.29 This may mean that a transferee not protected by Garn-St.
Germain would, if the servicer declines to exercise a due-on-sale clause, be
treated as a borrower immediately, even if the servicer does yet know that a court
at some future time might find a due-on-sale waiver. Servicers plainly cannot

NCLC March 16, 2015 Comments at 12.
NCLC Article at 47.
27
NCLC Article at 47.
28
NCLC Article at 47.
29
NCLC March 16, 2015 Comments at 13.
26
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comply with the unknown. This position, then, appears to advocate a prohibition
on due-on-sale clauses, or perhaps on due-on-sale waivers. Garn-St. Germain
expressly permits including due-on-sale clauses in mortgage contracts.30


“[C]o-owner of the home who is not a borrower on the note and did not receive an
interest in the home from the original borrower.”31 This would mean that if A and
B own a property on which A obtains a loan, then C buys B’s interest, C would be
treated as a borrower, even though A is still a borrower. When the original
borrower is on the loan, that borrower can pursue loss mitigation, either alone or
with a non-borrower. There is no need for new loss mitigation protections, unless
the aim is to reduce a debt the original borrower can afford, in denigration of
contract.
This would also mean that if A owns a property and has a loan, then transfers the
property to B who transfers it to C, C would be a borrower for loss mitigation
purposes. If A were still on the loan, there would be no need for new loss
mitigation availability. Apparently, then, the aim is for C to be able to get loss
mitigation without regard to A’s income. If this were the law, many borrowers
would transfer their property in this manner to someone who cannot afford the
loan payments as a means to reduce the debt “as a practical matter,” despite the
contract.

30



“A mortgagor who is not obligated on the note[.]”32 This non-borrower elects not
to sign the note at origination. Owners make that decision so as not to be
obligated on the loan, or because the person’s credit profile would have
disqualified the loan. That owner decides not to sign a loan contract because that
decision benefits the owner. It does not give the owner the ability to choose to be
a borrower when, and only when, advantageous to the owner.



“Homeowners with [a] pending divorce decree[,]”33 presumably when the other
spouse is a borrower and co-owner. When the original borrower is on the loan as
in this case, that borrower can pursue loss mitigation. If the borrower will not
respond to the non-borrower spouse, divorce courts, and not servicers, have the
ability to compel action.



“[A] divorced spouse with title to the property, whether she obtains it through a
divorce decree or a quitclaim deed.”34 Transfers pursuant to a divorce are already

Garn-St. Germain Act § 341(b)(1), 12 U.S.C. § 1701j-3(b)(1).
NCLC March 16, 2015 Comments at 13.
32
NCLC March 16, 2015 Comments at 14.
33
NCLC Letter at 9.
34
NCLC Article at 47.
31
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protected from due-on-sale exercise, so this apparently means a divorced spouse
who obtains title through a quitclaim deed not in connection with a divorce. In a
non-divorce context, the term divorced spouse is unclear, but this may advocate
treating an ex-spouse transferee as a borrower where the transfer is not part of a
divorce. That transfer is no different than a typical property sale to a non-family
member, so there is no apparent for a special rule permitting the transferee to
reduce the debt obligation.
Under the approach of expanding who is treated as a “borrower” under Regulation X for
loan modification purposes, we do not see a limit to the categories of people who would
be “borrowers” able to obtain a loan modification over investor objection. This approach
would create new debt evasion methods, while restricting servicers’ ability to protect
against use of the new the evasion method.
Under this approach, transferees who are not exempt from due-on-sale exercise would
apparently have all the § 1024.41 protections from foreclosure, including a 120-day
foreclosure ban, and all the loss mitigation evaluation procedures including an appeal of
modification denial, even if the loan is not assumable. This would completely ignore that
fact that due-on-sale clauses are permissible and exercisable except in § 341(d) transfers,
and that Garn-St. Germain, RESPA, and TILA protect contractual delinquency remedies.
It would create considerable servicer liability for missing a § 1024.41 deadline for a
transferee who is subject to due-on-sale exercise.
We are especially concerned about the advocacy to prevent servicers from exercising
their contractual rights, while excusing borrowers from meeting their contractual duties.
If everyone could obtain a loan modification by the simple expedient of transferring an
interest in the property to a poor friend, who would have a reason to pay the loan
according to the contract? The contractual promise to pay would be rendered
meaningless.
D.

Loss Mitigation is Voluntary

Loss mitigation is a matter of an investor or servicer weighing costs against benefits. A
requirement to make loss mitigation available to anyone who might acquire a mortgaged
property would increase the costs of loss mitigation. If there were a private right of
action attached to loss mitigation for successors, the cost increase would be magnified.
The cost increase of providing loss mitigation after strategic transfers would be of
particular concern. Any cost increase would tip the balance away from loss mitigation in
general.
Such disregard for contracts would create risks to mortgage markets. Markets rely on the
sanctity of contracts, and on the mortgage features to price the debt. Investors need to
know what contract rights they are buying before they decide to invest. Regulatory
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restrictions on contractual delinquency remedies or forced assumptions interfere with the
reliability of contracts, and increase the moral hazard that encourages borrowers to evade
their debt obligations. These types of restrictions have the potential to drive capital from
the mortgage market to markets where returns are higher, and where reliance on contracts
is certain.
III.

DUE-ON-SALE IS A LONGSTANDING PROTECTION AGAINST
SUCCESSORS WHO DO NOT CREDIT-QUALIFY THAT CONGRESS
REITERATED AND EXPANDED

The CFPB’s proposal would define as a borrower a successor who is exempt from dueon-sale exercise under Garn-St. Germain § 341. The debate that led to enactment of
Garn-St. Germain § 341 included uncertain and uneven preemption of state due-on-sale
laws during a period of significantly increased interest rates. A review of the history of
due-on-sale regulation demonstrates that the clauses were originally used for a different
purpose, to protect lenders against successors who do not credit-qualify. That
longstanding use was not what triggered Congressional involvement, but Congress
nevertheless protected and expanded that use.
Congress got involved after lenders began using due-on-sale clauses for a new purpose
when interest rates rose significantly, to require successors to agree to pay a loan interest
rate closer to market rates. Importantly, Congress largely followed a Federal Home Loan
Bank Board (“FHLBB”) regulation that permitted federal thrifts to protect against
successors who do not credit-qualify with exceptions for family transfers, and that
explicitly protected all delinquency remedies. Rather than narrow those protections,
Congress expanded those very protections to all mortgage lenders.
A.

Due-On-Sale History – Purposes of Due-On-Sale Clauses

Due-on-sale clauses are hardly new. The Comptroller of the Currency (“OCC”), in
proposing a due-on-sale regulation, stated that lenders included due-on-sale clauses in
their loans “in the early 1970s and earlier.”35 In 1982, the Supreme Court, in upholding a
1976 FHLBB due-on-sale preemption regulation, noted that the even prior to 1976, the
FHLBB had interpreted a 1948 regulation as authorizing due-on-sale clauses despite state

35

46 Fed. Reg. 46964, 46965 (September 23, 1981).
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law.36 In that 1976 rulemaking, the FHLBB sought “[t]o clarify the existing authority of
Federal associations to exercise due on sale clauses[.]”37
That 1976 rulemaking acknowledged that due-on-sale clauses were already permitted and
in use. The rulemaking continued to authorize use of due-on-sale clauses, and expressly
preempted state law restrictions on them, with some exceptions. As the FHLBB
described in proposing this preemption regulation:
“I. Present situation. The Federal Home Loan Bank Board permits Federal
associations, if authorized by their loan contracts, . . . to declare the loan
immediately due and payable if the borrower sells or transfers the real property
securing the loan without the consent of the association.
II. Proposed Regulation. A. Would continue to empower a Federal association
to include, as a matter or contract between it and the borrower, provisions . . . for
the acceleration of the maturity of the loan, at the option of the association, if the
borrower sells or transfers the loan security property without the prior written
consent of the association.”38
The FHLBB described three purposes for due-on-sale clauses, the first one being to
protect against successors who do not credit-qualify:
“There are three commonly assigned reasons underlying the exercise of ‘due on
sale’ clauses. Such clauses enable the lending savings association to–
(1) Ensure that the real properly securing its loan is not sold, subject to its loan,
to a person of doubtful financial stability, and to assure that its loan is not
assumed by a new purchaser whom the association does not consider to be
creditworthy;
(2) Adjust its loan portfolio towards current market rates, thus safeguarding
and protecting the financial stability of the association and permitting it to make
new home loans at lower interest rates than otherwise would be necessary to
maintain an adequate yield on its mortgage portfolio; and
(3) Sell its existing home loans in the secondary mortgage market in an
orderly manner, thereby generating substantial new funds for additional
residential loans, which otherwise would be unavailable.”39

36

“Even before adopting the due-on-sale regulation, the Board had interpreted 12 CFR § 545.8-3(a) (1982)
– a regulation promulgated in 1948 that requires all loan instruments to ‘provide for full protection to the
Federal association’ – as authorizing federal savings and loans to exercise due-on-sale provisions, despite
any state law to the contrary, because such clauses help ensure ‘full protection’ to the lender.” First
Fidelity v. De La Cuesta, 458 U.S. 141, 147 note 4 (1982) (citations omitted).
37
41 Fed. Reg. 6283, 6284 (February 12, 1976), included as Attachment B to this letter.
38
41 Fed. Reg. 6283 (February 12, 1976).
39
41 Fed. Reg. 6283, 6285 (February 12, 1976).
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The FHLBB explained how due-on-sale exercise is helpful to both lenders and home
buyers:
“The Board is of the view that the financial security and stability of Federal
associations would be endangered if the loan is, as a practical matter, assumed by
a new borrower without credit underwriting by the association in connection with
the sale of the security property. If the security property is transferred to a person
whose ability to repay the loan and properly maintain the property is inadequate,
the Board believes that the lending association’s ability to protect its vital security
interest is endangered. The Board is also of the view that elimination of the due
on sale clause will cause a substantial reduction of the cash flow and net income
of Federal associations, and that to offset such losses it is likely that the
associations will be forced to charge higher interest rates and loan charges on
home loans generally. The Board is concerned that such higher rates and/or
charges could adversely affect home buyers generally, and particularly younger
families who are purchasing their first home – the group which ordinarily can
least afford the additional expenses. The Board further is of the view that
elimination of the due on sale clause will restrict and impair the ability of Federal
associations to sell their home loans in the secondary mortgage market, by
making such loans unsalable or causing them to be sold at reduced prices, thereby
reducing the flow of new funds for residential loans, which otherwise would be
available. Any such reduction would adversely hurt home buyers, the housing
industry and the national economy. Lastly, the Board is of the view that
elimination of the due on sale clause will benefit only a limited number of home
sellers, but generally will cause economic hardship to the majority of home
buyers and potential home buyers.”40
This quotation describes a main purpose of due-on-sale clauses – to protect lenders from
successors who do not credit-qualify.
The OCC in 1981 similarly described the multiple purposes of due-on-sale clauses, and
confirmed that one of them is to protect against successors who do not credit-qualify.
Describing the rationale of judicial decisions restricting due-on-sale exercise, the OCC
stated the decisions:

40

41 Fed. Reg. 6283, 6285 (February 12, 1976) (emphasis added – see the discussion of the emphasized
phrase in Section II.A of this letter).
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“implie[d] that the due-on-sale clause in the loan was included solely to protect
the bank against credit risk of the obligations’ being taken over by a less
creditworthy borrower . . . . It may be true that lenders including due-on-sale
clauses in their loans in the early 1970s and earlier may have been motivated
primarily by the desire to protect themselves against impairment of their
security.”41
The National Credit Union Administration (“NCUA”) similarly stated:
“NCUA originally chose to require the use of an instrument containing a due-onsale clause because of its belief that the ability of a Federal credit union to
exercise the rights afforded by a due-on-sale clause was essential to a Federal
credit union's safe and sound participation in the long term residential mortgage
market.”42
If a successor were to acquire a mortgaged property and assume the loan from the
borrower (without lender consent), or informally take over the loan payments, the
original borrower would legally remain on the loan obligation. However, having
transferred the property, that non-owner has much less concern about whether the loan
goes into foreclosure. That is, “as a practical matter,” the lender would have lost its
credit-qualified borrower, who “as a practical matter” has no particular need to repay the
debt.
This is precisely one of the situations that due-on-sale clauses are designed to prevent. It
is also precisely the situation that the NCLC and the NCLC Article would apparently
have the CFPB require. See for example the domestic violence examples above, and the
many, many examples of transferees the NCLC and NCLC Article would have the CFPB
treat as borrowers regardless of whether they credit-qualify for the loan.
Understanding the regulatory history of due-on-sale laws is insightful because the GarnSt. Germain Act in relevant part copied the FHLBB regulation almost verbatim, as we
illustrate below.

41
42

46 Fed. Reg. 46964, 46965 (September 23, 1981).
47 Fed. Reg. 54424, 54425 (December 3, 1982).

Consumer Mortgage Coalition Comments
Successors in Interest – A Streamlined and Improved Approach
February 23, 2016
Page 20 of 59

B.

Due-On-Sale History – Congress Copied the FHLBB Regulation

Garn-St. Germain § 341 is extremely similar to the FHLBB’s final 1976 regulation:
1976 FHLBB Regulation43

Garn-St. Germain

“A Federal association continues to have the power
to include, as a matter of contract between it and the
borrower, a provision in its loan instruments
whereby the association may, at its option, declare
immediately due and payable all of the sums
secured by the association’s security instrument if
all or any part of the real property securing the loan
is sold or transferred by the borrower without the
association’s prior written consent.
12 C.F.R. § 545.6-11(f)

Notwithstanding any provision of the constitution
or laws (including the judicial decisions) of any
State to the contrary, a lender may, subject to
subsection (c), enter into or enforce a contract
containing a due-on-sale clause with respect to a
real property loan.
Garn-St. Germain § 341(b)(1)

“Except as provided in paragraph (g) of this section
with respect to loans made after July 31, 1976, on
the security of a home occupied or to be occupied
by the borrower, exercise by an association of such
an acceleration option (hereafter called a due-onsale clause) shall be governed exclusively by the
terms of the contract between the association and
the borrower, and all rights and remedies of the
association and borrower thereto shall be fixed
and governed by said contract.”
12 C.F.R. § 545.6-11(f)

“Except as otherwise provided in subsection (d), the
exercise by the lender of its option pursuant to such
a clause shall be exclusively governed by the
terms of the loan contract, and all rights and
remedies of the lender and the borrower shall be
fixed and governed by the contract.”
Garn-St. Germain § 341(b)(2).

Exempts from due-on-sale exercise, in the case of a
loan on a property “occupied or to be occupied by
the borrower” the following:

Exempts from due-on-sale exercise, in the case of a
loan on “residential real property containing less
than five dwelling units” the following:

“creation of a lien or other encumbrance
subordinate to the association’s security
instrument;”
12 C.F.R. § 545.6-11(g)(1)(i)

“the creation of a lien or other encumbrance
subordinate to the lender's security instrument
which does not relate to a transfer of rights of
occupancy in the property;”
Garn-St. Germain § 341(d)(1)

“creation of a purchase money security interest for
household appliances;”
12 C.F.R. § 545.6-11(g)(1)(ii)

“the creation of a purchase money security interest
for household appliances;”
Garn-St. Germain § 341(d)(2)

“transfer by devise, descent, or by operation of law
upon the death of a joint tenant;”
12 C.F.R. § 545.6-11(g)(1)(iii)

“a transfer by devise, descent, or operation of law
on the death of a joint tenant or tenant by the
entirety;”
Garn-St. Germain § 341(d)(3)

“grant of any leasehold interest of three years or
less not containing an option to purchase.”
12 C.F.R. § 545.6-11(g)(1)(iv)

“the granting of a leasehold interest of three years
or less not containing an option to purchase;”
Garn-St. Germain § 341(d)(4)

43

The final regulation is at 41 Fed. Reg. 18286 (May 3, 1976), included as Attachment C to this letter.
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“[T]he Board believes that there may be other
situations respecting loans made on the security of
borrower-occupied homes in which, depending on
the circumstances of the individual case, it will be
appropriate for Federal associations to waive their
contractual rights to accelerate. These situations
include transfers of title to members of the
borrower’s immediate family, including a former
spouse in connection with a divorce, who occupy or
will occupy the property[.]”
12 C.F.R. § 556.9(c).

“a transfer to a relative resulting from the death of a
borrower;”
“a transfer where the spouse or children of the
borrower become an owner of the property;”
“a transfer resulting from a decree of a dissolution
of marriage, legal separation agreement, or from an
incidental property settlement agreement, by which
the spouse of the borrower becomes an owner of the
property;”
Garn-St. Germain § 341(d)(5), (6), and (7)

Paragraph 545.6-11(g)(3) . . . authorizes Federal
associations to increase the interest rate as a
condition of loan assumption. However, the Board
expects that no association will request an increase
in the interest rate to a rate in excess of the then
prevailing rate on comparable new loans made by
the association applying its normal underwriting
standards.”
12 C.F.R. § 556.9(d)

“In the exercise of its option under a due-on-sale
clause, a lender is encouraged to permit an
assumption of a real property loan at the existing
contract rate or at a rate which is at or below the
average between the contract and market rates, and
nothing in this section shall be interpreted to
prohibit any such assumption.”
Garn-St. Germain § 341(b)(3)

Congress enacted a law so similar to the 1976 regulation that the similarities must have
been intentional. Congress was aware of the FHLBB regulation,44 and of the Supreme
Court’s decision upholding it.45 Not only did Congress largely copy the 1976 regulation
into a statute, Congress expanded the reach of this authority to lenders other than federal
thrifts.
It is important to note that one of the provisions that Congress copied almost verbatim
from the regulation is the requirement that, other than exempted transfers, “all rights and
remedies” of the lender and borrower “shall be fixed and governed by [the or such]
contract.” We discuss in Section III.D this explicit statutory protection of all mortgage
delinquency remedies. Further, Congress recognized that foreclosure would remain
possible, even for transfers to family members:
“Nothing in Section 341 affects state laws with respect to . . . state foreclosure
laws.”46
State foreclosure laws permit servicers to exercise their delinquency remedies, and § 341
does not affect those or any other delinquency remedies.

44

S. Rep. No 97-536, at 21 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3075.
S. Rep. No. 97-536, at 21 and 24 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3075 and 3078.
46
S. Rep. No. 97-536, at 25 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3079.
45
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There is no basis to argue that Congress somehow intended to let families decrease the
loan amount or the loan payments, or otherwise be freed of delinquency remedies, after a
property transfer, regardless of whether a due-on-sale clause is exercisable. On the
contrary, a main purpose of due-on-sale clauses is to prevent delinquencies by successors
who do not credit-qualify. This is what Congress enacted.
A second purpose of due-on-sale clauses is to keep mortgage interest rates lower for other
homebuyers. Restricting due-on-sale or delinquency remedies would force servicers,
lenders, and investors to recoup their losses by raising the cost of mortgage credit. A
third purpose of due-on-sale clauses is to ensure the continued availability of mortgage
credit. Restricting due-on-sale or delinquency remedies would increase credit losses, and
as with the rapid marketplace credit contraction this country saw in response to increased
default rates in recent years, would constrain credit availability nationally.
C.

The CFPB Cannot Reinterpret Due-On-Sale Clauses

Due-on-sale authority has been in place since at least the 1970s. Congress expanded the
same authority to all lenders in 1982. All the regulators with due-on-sale authority have
construed Garn-St. Germain consistently with the FHLBB’s 1976 construction for
decades. FHA requires due-on-sale exercise when Garn-St. Germain permits it.
The NCLC Article advocates that the CFPB construe this 34-year old due-on-sale
provision in in a novel way – to prevent servicers from exercising contractual
delinquency remedies.47 The notion that the CFPB, which has no Garn-St. Germain
rulewriting authority, can reinterpret Garn-St. Germain in a new way after all these years,
and impose that novel approach by regulation, has no basis.
D.

Garn-St. Germain Explicitly Protects All Contractual Delinquency
Remedies

Garn-St. Germain § 341 preempted state laws that restricted due-on-sale exercise, for
some but not all lenders, with exceptions for § 341(d) transfers. Garn-St. Germain
protected contracts in two ways. First, it preempted state law due-on-sale restrictions,
and instead made clear that mortgage contracts govern due-on-sale exercise except for
§ 341(d) transfers. Second, Garn-St. Germain was explicit that, other than due-on-sale,
all rights and remedies are governed by the contract and not by federal law:

47

“If the transfer falls within one of the Garn-St. Germain exceptions, the mortgagee may not enforce the
due-on-sale clause. Congress made no provision permitting lenders to perform a credit check on these
protected homeowners or otherwise review their assumption . . . .” NCLC Article at 28 (footnotes omitted).
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“Except as otherwise provided in subsection (d) [family transfers], the exercise by
the lender of its option pursuant to such a [due-on-sale] clause shall be
exclusively governed by the terms of the loan contract, and all rights and
remedies of the lender and the borrower shall be fixed and governed by the
contract.”48
This means that due-on-sale clauses are “governed by the terms of the loan contract”
except for § 341(d) transfers. It also means that, except for § 341(d), all “rights and
remedies of the lender and the borrower” are “fixed and governed” by the contract.
Lenders’ contractual remedies include delinquency remedies. Garn-St. Germain thereby
explicitly protects all mortgage contract delinquency remedies. That statute provides
that mortgage delinquency remedies are “fixed and governed” by the contract, and not by
a CFPB regulation.
Shortly before Garn-St. Germain’s enactment, Senator Garn spoke on the Senate floor
about efforts afoot to thwart the new due-on-sale law by amending state foreclosure laws,
and he described those efforts as contrary to the intent of the law that bears his name:
“It has recently come to the attention of the committee that modifications in State
foreclosure laws are being advocated as a way to circumvent a lender’s right to
enforce due-on-sale clauses, and bypass the intent of the Federal preemption. For
example, foreclosure laws which make it more difficult for a lender to foreclose
by imposing such burdens as prolonged redemption periods, or requiring more
costly or time-consuming foreclosure procedures, solely because such foreclosure
results from due-on-sale enforcement, have the effect of eliminating or restricting
a lender’s enforcement of due-on-sale and thus fall within the scope of the
preemption.”49
The intent of Garn-St. Germain § 341 was to permit foreclosure, when permitted by the
mortgage contract, in all but § 341(d) transfers. The idea that a RESPA regulation can
skirt around the Congressional intent of Garn-St. Germain § 341 by “mak[ing] it more
difficult for a lender to foreclose” by imposing 120-day foreclosure prohibitions or by
requiring more costly or more time-consuming foreclosure procedures is exactly the
opposite of the legislation Senator Garn sponsored and saw enacted.
The CFPB has no authority to interfere with or delay contractual mortgage delinquency
remedies because Garn-St. Germain protects them all, in full. RESPA and TILA do as
well. Investors can and do offer loss mitigation, but by definition and by necessity, it is
voluntary.

48
49

Garn-St. Germain § 341(b)(2), 12 U.S.C. § 1701j-3(b)(2).
128 Cong. Rec. 25147 (1982).
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E.

State Law Sets Mortgage Delinquency Remedies

State law governs contracts and real estate foreclosures. The CFPB has no authority to
preempt these state laws. Any CFPB regulation that interferes with servicers’ exercise of
contractual delinquency remedies would be impermissible preemption of state contract
and real estate law. To the extent Regulations X or Z, currently or as proposed to be
amended, do or would interfere with mortgage servicers’ exercise of their delinquency
remedies, they are and would be impermissible and nonbinding.
The NCLC Article takes the position that the CFPB should promulgate a regulation that
restricts servicers from exercising contractual delinquency remedies that are valid under
state law.50 That would be impermissible CFPB preemption of state contract law.
IV.

SERVICERS MAY CONDITION LOAN ASSUMPTIONS

The NCLC Article has a section titled, Successor Homeowners Have a Right to Assume
the Mortgage. This appears to mean the mortgage loan rather than the mortgaged
property. That is, the NCLC Article apparently is of the view that successors who are
protected from due-on-sale enforcement are entitled to assume the mortgage loan on the
property, regardless of a delinquency. This differs from a statement in NCLC comments
to the CFPB in March 2015 that “[t]he CFPB should also state in the Official
Interpretation that it is taking no position with regard to the right of any transferee to
assume a loan under state law.51
As we explain, a conclusion that successors have a right to assume a loan obligation fails
to recognize both contracts and a significant distinction between acquiring a mortgaged
property and assuming liability on a loan obligation. Garn-St. Germain § 341 restricts
due-on-sale exercise upon some property transfers, even though the loan contract
provides that the transfer is a default. A property transfer may be a default, but is not a
50

For example, the NCLC Article states, “The CFPB’s proposed amendments to RESPA regulations would
prohibit servicers from conditioning review for a loan modification on a successor’s prior assumption of the
loan. [Footnote reference omitted.] This is an important protection, and the CFPB should maintain this
element in the final rule. . . . Both the OCC and the CFPB should require servicers to evaluate successor
homeowners for a loan modification prior to assumption.” NCLC Article at 51 (footnote omitted).
The footnote cites CFPB Bulletin 2013-12 rather than the proposed regulation. The proposed regulation
does not contain such a requirement, nor does the cited bulletin. On the contrary, the Bulletin promotes the
practice of, among other things, “[p]romptly providing successors in interest with information about . . .
any servicer prerequisites for the successor in interest to . . . assume the mortgage loan[.]”
Requiring servicers to delay acceleration of a delinquent loan to consider a loan modification before a loan
assumption, or requiring servicers to permit assumption of a delinquent loan, would in effect be a
preemption of a delinquency remedy created under state law, and that Garn-St. Germain explicitly protects.
Garn-St. Germain § 341(b)(2), 12 U.S.C. § 1701j-3(b)(2).
51
NCLC March 16, 2015 Comments at 13.
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delinquency. Garn-St. Germain explicitly protects all mortgage delinquency remedies
regardless of a property transfer.
A.

Garn-St. Germain Merely Restricts One Default Remedy

The NCLC Article states:
“Sometimes, servicers attempt to block these assumptions and refuse to evaluate
the successor for a modification because the mortgage is in default or the
successor cannot ‘qualify’ to assume the loan on its existing terms. In transfers
through death or divorce, servicers have no legal basis to limit or condition
assumption of the loan by a successor homeowner . . . .”52
“When servicers refuse to allow assumptions for mortgages in default, they rely
on provisions pertaining to assumptions done with the consent of the mortgagee,
the ‘qualifying assumptions’ discussed in the previous subsection. But successor
homeowner assumptions are different: they are not done with the consent of the
mortgagee, but independently of the mortgagee, and the mortgagee’s consent is
not required. The right of a homeowner to sell the home persists through
delinquency and up to the foreclosure sale. Default does not terminate right of the
mortgagor to transfer the property or her rights and responsibilities under the
mortgage. Because the homeowner has the right, independent of the servicer, to
decide whether or not to assume the mortgage, the servicer cannot block that
assumption based on the default status of the mortgage. It is the right of the
homeowner to assume the mortgage, and a homeowner may exercise that right in
order to pursue a loan modification, before curing any default.”53
“[A] successor owner through such [due-on-sale] exempt transfer has the right to
assume the mortgage loan, and a servicer should not be permitted to impose any
creditworthiness review or other condition–such as a requirement that the loan be
current–on an assumption.”54
The NCLC Article takes the position that any loan assumption is based on a contract
between an original and a new borrower, without the servicer, and that the servicer
cannot affect that agreement. The NCLC Article states:

52

NCLC Article at 16.
NCLC Article at 31 (footnotes omitted).
54
NCLC Article at 50.
53
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“An assumption is an agreement between the buyer and the seller, or the original
homeowner and successor homeowner, for the new homeowner to assume
personal responsibility for payments on the mortgage debt. . . . Because the
creditor is not a party to the agreement between the homeowners, the creditor may
not dictate the terms of that agreement, whether it involves an assumption and
assignment or simply an assignment.”55
While it is true that an original borrower and a successor are free to contract between
themselves, by the same logic, an investor is not bound by contract amendments to which
the investor never agreed. An agreement between an original borrower and a successor
cannot affect the investor’s right to exercise its contractual delinquency remedies. The
Garn-St. Germain Act protects all delinquency remedies, and restricts only a due-on-sale
clause in some cases. A due-on-sale clause is not a delinquency remedy, it is a remedy
for only one type of non-payment default.


A successor to the owner of a mortgaged property takes the property subject to the
security interest. The NCLC Article states, “If the mortgage debt is not paid, the
mortgage may be foreclosed and the property taken to satisfy payment of the
debt.”56



A property transfer protected from due-on-sale exercise, alone, does not make the
successor liable on, or a party to, the note. The NCLC Article states, “Only if the
homeowner ‘assumes’ the mortgage debt is the homeowner personally liable on
the debt.”57



A property transfer protected from due-on-sale exercise, alone, does not release
the original borrower from liability on the note, even if the original borrower no
longer has any interest in the mortgaged property. The NCLC Article states,
“Unless a lender agrees to release the original borrower, she (or her estate)
remains personally liable for the debt.”58

We agree with the NCLC Article statements in these bullets. However, elsewhere the
NCLC Article does not distinguish between acquisitions or “assumptions” of a
mortgaged property and assumptions of a mortgage loan obligation:

55

NCLC Article at 18 (footnotes omitted).
NCLC Article at 16 (footnote omitted).
57
NCLC Article at 17 (footnote omitted).
58
NCLC Article at 23 (footnote omitted).
56
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“There is no requirement that the protected successor homeowner obtain the
creditor or servicer’s permission. The creditworthiness of the homeowner
assuming the mortgage is irrelevant[.] . . . Because the due-on-sale clause is the
only mechanism a servicer has to block the assumption of the mortgage by the
new homeowner, lenders must allow assumptions that fall within one of these
exceptions, even if there is an otherwise valid due-on-sale clause in the mortgage.
Any provision requiring the lender’s approval of an assumption is subject to these
same restrictions in Garn-St Germain. Fannie Mae and Freddie Mac recognize
this reality by setting up two categories of assumptions: one category, often
called ‘qualifying assumptions,’ which requires approval by Fannie or Freddie,
and a determination of the new homeowner’s creditworthiness; the other category,
sometimes referred to as ‘nonqualifying assumptions’ or ‘exempt’ assumptions,
are automatic, and not subject to review by the lender or Fannie or Freddie.
These nonqualifying assumptions are ones done by those successor homeowners
protected by the Garn-St Germain Act . . . if the new homeowner wishes to
assume the loan, the lender is powerless to prevent it, and must honor the
assumption, whether or not the new homeowner is creditworthy.”59
In this quotation, we emphasize the terms assumption and assuming to illustrate that the
quotation does not distinguish between an “assumption” that is a transfer of a mortgaged
property, and new borrower’s assumption of an existing mortgage loan obligation. This
distinction is critical because the Garn-St. Germain Act restricts one but not the other.
The Garn-St. Germain Act sometimes prohibits exercise of a due-on-sale clause, but it
protects all delinquency remedies, regardless of whether due-on-sale exercise is
permissible. The Garn-St. Germain’s restriction of only the due-on-sale clause while
protecting delinquency remedies is the reason that the mortgage world distinguishes
between what this quotation calls qualifying and non-qualifying assumptions.
A property transfer and an assumption of a loan obligation are different. When a
mortgaged property transfers, the successor acquires an ownership interest in the property,
but may or may not assume the loan obligation. When a new borrower assumes a loan
obligation, there may or may not be a property transfer. A property transfer and a loan
assumption may but do not necessarily occur together.
When a transfer of a mortgaged property is exempt from due-on-sale exercise, the
servicer has no right to prevent the property transfer. The servicer has no right to
exercise a default remedy based on the transfer, even if the contract provides that the
transfer is a default. The servicer notes the transfer of title to the property, but, based on
the transfer alone, the servicer does not underwrite the successor’s credit profile. There is
no underwriting, relating to the property transfer itself, regardless of whether the loan is
current or delinquent, because Garn-St. Germain protects those property transfers from
due-on-sale exercise, regardless delinquency status. A servicer that does not exercise the
59

NCLC Article at 28-29 (emphasis added) (footnotes omitted).

Consumer Mortgage Coalition Comments
Successors in Interest – A Streamlined and Improved Approach
February 23, 2016
Page 28 of 59

due-on-sale clause after such a transfer complies with Garn-St. Germain § 341 – that law
requires the servicer to do nothing more.
When a person wants to assume a loan obligation, the investor does have the right to
accept or reject that assumption, because acceptance would require investor consent to a
modification of the investor’s contract with the original borrower. This is a matter of
state contract law. Garn-St. Germain does not govern assumptions of a loan obligation.
For loan assumptions, then, the servicer underwrites the person’s repayment ability. This
is so regardless of whether there was a property transfer exempt from due-on-sale
exercise.
At the same time, because Garn-St. Germain protects all delinquency remedies at all
times, servicers can exercise their delinquency remedies regardless of any property
transfer.
Servicers may accelerate delinquent loans, and Garn-St. Germain protects that remedy in
all cases. Therefore, servicers may condition their voluntary waiver of their delinquencybased acceleration remedy on a successor being credit-qualified or on the loan being
brought current. This is merely an exercise of the investor’s Congressionally-protected,
state law contractual remedies.
B.

Will This Rulemaking Attempt to Require Investors to Permit Loan
Assumptions and Modifications?

A March 16, 2015 joint comment letter from the American Financial Services
Association (“AFSA”) and CMC directly asked the question, “Does the CFPB propose to
require assumptions when the successor does not meet investor requirements for
assumptions?”60 That letter explained that some servicers do not originate loans and are
not equipped comply with loan origination laws.61 In response to CFPB questions about
how origination disclosure and ability-to-repay requirements apply to loan assumptions, a
September 11, 2015 CMC Memorandum explained why origination disclosures are
required for, and the ability-to-repay rule applies to, some loan assumptions, even though
those loan assumptions may be exempt from due-on-sale exercise.62

60

AFSA-CMC March 16, 2015 Comments at 26.
Id. at 47-48.
62
CMC September 11, 2015 Memorandum to the CFPB at 37-38. This memorandum explains that the
CFPB exempts loan assumptions from certain origination requirements, and for this purpose defines an
assumption as a creditor’s agreement in writing to accept a subsequent consumer as a primary obligor on an
existing loan. If the assuming borrower assumes the loan obligation in order to acquire the property, and
does both simultaneously, the origination requirements apply, such as the ability-to-repay requirement.
Some such transfers are exempt from due-on-sale exercise.
61
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It is interesting to note that the NCLC Letter, which is in response to the CMC September
11, 2015 Memorandum, addresses the question about non-originating servicers.63 The
NCLC Letter states:
“For the same reasons that a successor assumption is not considered an
‘assumption’ for purposes of § 1026.20(b), it should not be considered a ‘loan
origination’ subjecting the servicer to licensure requirements. The Bureau could
issue commentary to the SAFE Act clarifying this point. State laws implementing
the SAFE Act define a loan origination to include taking an application or
negotiating loan terms for compensation or gain. There is generally no
compensation paid by a successor to assume a loan after a Garn-exempt transfer.
If servicers who do not already comply with licensing laws are concerned about
this issue, they could avoid any problem by not receiving compensation
specifically for processing an assumption. Moreover, servicers processing
assumptions in connection with loss mitigation are also protected by exemptions
for ‘loss mitigation specialists.’ Therefore, licensing requirements and the
TILA-RESPA disclosure requirements do not pose a hurdle to compliance with
the Bureau’s proposed rule on successors in interest.”64
The fact that the NCLC responded on this question is interesting, and the last sentence in
this quotation is especially interesting. The CFPB did not state that it proposed to require
servicers to accept loan assumptions. Loan origination requirements do not pose a hurdle
to compliance with the proposed rule because the proposed rule would not require
assumptions.
The entire question about non-originating servicers becomes relevant only if the CFPB
will require servicers to accept loan assumptions. The only apparent reason for the
NCLC Letter to address non-originating servicers is that the NCLC believes that the
CFPB has proposed to, can, should, or will, require loan assumptions. That is, the NCLC
Letter explains why all servicers can originate because the NCLC apparently wants all
servicers to be able to originate so they can be required to accept loan assumptions.
After noting this apparent belief that the proposal would require loan assumptions, we
juxtapose the NCLC Article. The NCLC Article states that successors have a “right” to
assume a loan and a “right” to apply for a loan modification.65

63

The NCLC Letter disagrees with the CMC, but does not discuss the distinction between assumptions that
are and are not subject to ability-to-repay requirements.
64
NCLC Letter at 13 (footnotes omitted) (emphasis added).
65
NCLC Article at 1, in its abstract, states, “In fact, successors have a right to information, the right to
assume liability for the loan, and the right to apply for a modification.” See also Section III of the NCLC
Article, which tries to explain this “right” to modify a loan.
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Is this apparent belief that the CFPB can require loan assumptions and modifications the
reason the NCLC and the NCLC Article advocate that the proposed rule apply to a broad
range of successors? Is the aim to enable all or most successors to reduce the loan
payments without regard to the original borrower’s legal obligation on the loan, and
without regard to the delinquency remedies in the loan contract?


The proposed rule would require servicers to determine whether a successor is
subject to due-on-sale exercise. If the successor can establish that the transfer is
exempt from due-on-sale exercise, the servicer would not exercise the due-on-sale
clause. If the claimant cannot establish that exemption, the servicer could
exercise the due-on-sale right. That is, the rule as proposed is a due-on-sale
procedure, a regulation that the CFPB plainly cannot write. Is there more to the
proposal than a due-on-sale procedure?



The purpose of the rule apparently cannot be to enable successors to apply for loss
mitigation because that is already possible under current law. Non-borrowers
today can and do apply for loss mitigation with a borrower.



The proposal does not appear designed to remove the barriers that prevent
claimants and successors from accessing account information because those
barriers are due to privacy laws that the CFPB has not proposal to amend.

Is the proposal designed to require loan assumptions and loan modification applications
for some or all successors, over investor objection? Is the idea to require loan
assumptions so successors will have privity of contract that can make bankruptcy relief
more readily available?66
The intent in advocating an expanded Regulation X definition of borrower may be to
avoid the need to have the original borrower on a successor’s loss mitigation application,
so servicers would be required to base loan modifications on the income and assets solely
of a successor.
This would not work, as we describe next.
C.

Regulation X Borrowers Who Are Not Contractual Borrowers
Cannot Modify a Loan

A non-borrower defined as a “borrower” for Regulation X purposes would not thereby
become a borrower under state contract law. For that reason, the non-contractual but
Regulation X “borrower” cannot sign a modification agreement.
66

The NCLC Article discusses a successor’s ability to modify a loan through Chapter 13 bankruptcy.
NCLC Article at 35 – 41.
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When a non-borrower assumes a loan obligation, that person does so by entering into a
contract with the investor. Under state contract law, that assumption of the loan
agreement, in a contract with the investor, requires the investor’s consent.
Investors choose when they enter into a contract with a new borrower. Requiring an
investor to enter into a contract would be nonsensical because, absent investor consent,
the investor cannot be a party to any contract. It is not logically possible to mandate
consent to a contract.
When a loan is delinquent, servicers have the option of accelerating the loan based on the
delinquency, even if they cannot accelerate based on a property transfer. Requiring the
loan to be current, or requiring the assuming new borrower to be able to repay the debt,
are perfectly permissible – and sensible – protections against putting consumers into
loans they cannot afford. Even if the ability-to-repay requirements do not apply to
certain assumptions, servicers certainly can, and should, consider a successor’s ability to
repay a loan the successor wants to assume.
No law requires investors to permit a non-borrower to assume a loan obligation. Rather,
the NCLC Article recognizes that the regulation implementing Garn-St. Germain § 341
permits lenders to require successors who assume a loan obligation to continue preexisting mortgage insurance as a condition of permitting a loan assumption.67 That
requirement goes back to 1976 and remains in force today.68 In other words, the
regulators with Garn-St. Germain § 341 authority have always interpreted the law to give
lenders and investors the ability to place conditions on loan assumptions. If a servicer
can condition approval of a loan assumption on continuation of mortgage insurance, it
can also condition approval on the loan being current and on the successor being
creditworthy.
The NCLC Article’s view is that that successors have freedom to elect whether to assume
the loan obligation, while investors have no choice about whether to accept a new party
on an existing loan. This one-sided approach to contracts ignores the fact that contracts
are consensual. It also ignores state contract law, the Garn-St. Germain Act’s explicit
protection of all delinquency remedies, and the RESPA and TILA express protection of
contracts. If the CFPB were to finalize a regulation requiring servicers to permit loan

67

NCLC Article at 28 and note 126.
12 C.F.R. § 556.9(e), finalized May 3, 1976, now at 12 C.F.R. § 191.5(c) in substantively the same
language. It provides today:
“Paragraph (b) of this section [family transfers] does not prohibit a lender from requiring, as a
condition to an assumption, continued maintenance of mortgage insurance by the existing borrower's
successor in interest, whether by endorsement of the existing policy or by entrance into a new contract
of insurance.”
68
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assumptions and loan modifications over investor objection, the regulation would be
nonsensical and nonbinding.
D.

Some Loans Are Not Assumable

The idea that servicers must permit loan assumptions does not address loan contracts that,
by their terms, are not assumable. The NCLC Article acknowledges that contracts are
binding, but would apparently have borrowers assume loans in contradiction of nonassumption clauses, ignoring contract terms.
Nor does this position consider the possibility that a credit union made the original loan.
A credit union is generally prohibited from making loans to borrowers who are not the
credit union’s members. The NCUA permits federal credit unions to permit nonmembers to assume a member’s mortgage loan in some, but not all, circumstances.69 The
CFPB should not impose a conflicting regulation on credit unions.
And, lastly, this position does not consider the possibility that a successor may be too
young under state law to enter into a contract.
E.

Garn-St. Germain’s Phase-In Does Not Affect Delinquency Remedies

The NCLC Article, in a desperate stretch to avoid the Garn-St. Germain Act, takes the
unsupportable position that the Garn-St. Germain Act itself somehow prohibits servicers
from exercising their contractual delinquency remedies. This argument appears to be
based on permission in § 341(c)(2) for lenders, other than federal thrifts, to accelerate a
loan when a successor does not credit-qualify, for certain loans in which a transfer is
exempted from due-on-sale exercise based on a Garn-St. Germain “window-period” and
the law’s three-year phase-in.
How permission for only some lenders to credit-qualify a borrower when a due-on-sale
clause is restricted translates into a prohibition on any servicer from exercising its
delinquency remedies, that Garn-St. Germain explicitly protects in all cases, is not
apparent.
The NCLC Article states:

69

12 C.F.R. § 701.21(g)(7) provides:
(7) Assumption of real estate loans by nonmembers. A Federal credit union may permit a nonmember
to assume a member’s mortgage loan in conjunction with the nonmember’s purchase of the member’s
principal residence, provided that the nonmember assumes only the remaining unpaid balance of the
loan, the terms of the loan remain unchanged, and there is no extension of the original maturity date
specified in the loan agreement with the member. An assumption is impermissible if the original loan
was made with the intent of having a nonmember assume the loan.
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“Congress made no provision permitting lenders to perform a credit check on
these protected homeowners or otherwise review their assumption, unlike its
treatment of borrowers during the window period[.]
Compare 12 U.S.C. § 1701j-3(c)(2)(A) (providing that lenders may refuse to
honor assumptions for transferee homeowners who do not meet ‘customary credit’
standards, even if the due-on-sale clause would be otherwise unenforceable) with
12 U.S.C. § 1701j-3(d) (providing that due-on-sale clauses are unenforceable for
nine categories of transfers, without any provision for credit qualification).”70
It may be true that this Garn-St. Germain provision did not explicitly permit lenders to
perform credit checks on successors in certain loans, but other laws do. Contractual
delinquency remedies are governed by contracts and state law. Garn-St. Germain does
not restrict those contractual delinquency remedies, it explicitly protects them.
The cited statute, § 341(c)(2), is confusing, so an explanation of all of § 341(c)71 is in
order. Garn-St. Germain’s due-on-sale provision phased in. Garn-St. Germain specified
one time period before enactment of the law, and the other after enactment. In common
parlance, both are sometimes referred to as a window period, although the Senate
Report72 and the implementing regulation73 refer to only the first as a window period.
70

NCLC Article at 28 and note 125 on page 28.
Garn-St. Germain § 341(c) provides:
(1) In the case of a contract involving a real property loan which was made or assumed, including
a transfer of the liened property . . . during the period beginning on the date a State adopted a
constitutional provision or statute prohibiting the exercise of due-on-sale clauses . . . prohibiting such
exercise, and ending on October 15, 1982, the provisions of subsection (b) [restricting due-on-sale
exercise] shall apply only in the case of a transfer which occurs on or after the expiration of 3 years
after October 15, 1982, except that—
(A) a State, by a State law enacted by the State legislature prior to the close of such 3-year period,
with respect to real property loans originated in the State by lenders other than national banks, Federal
savings and loan associations, Federal savings banks, and Federal credit unions, may otherwise
regulate such contracts, in which case subsection (b) shall apply only if such State law so provides;
and
(B) the Comptroller of the Currency with respect to real property loans originated by national
banks or the National Credit Union Administration Board with respect to real property loans
originated by Federal credit unions may, by regulation prescribed prior to the close of such period,
otherwise regulate such contracts, in which case subsection (b) shall apply only if such regulation so
provides.
(2)(A) For any contract to which subsection (b) does not apply pursuant to this subsection, a
lender may require any successor or transferee of the borrower to meet customary credit standards
applied to loans secured by similar property, and the lender may declare the loan due and payable
pursuant to the terms of the contract upon transfer to any successor or transferee of the borrower who
fails to meet such customary credit standards.
***
(C) This subsection does not apply to a loan which was originated by a Federal savings and loan
association or Federal savings bank.
72
S. Rep. No. 97-536, at 22 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3076.
71
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The pre-enactment window period existed only for states that restricted due-onsale clauses before Congress enacted Garn-St. Germain. This window period
began when a state law restricted due-on-sale clauses, and the window period
ended on October 15, 1982, when Garn-St. Germain was enacted.74 For “window
period loans” made or assumed during this time period, due-on-sale exercise was
not permitted until October 1985.75



The second time period ran for three years after Garn-St. Germain’s enactment.
The law permitted states three years after enactment to restrict due-on-sale clauses,
for state-chartered lenders.76 It also permitted the OCC and NCUA the same three
years to regulate due-on-sale clauses for national banks and federal credit unions,
but not the FHLBB for federal thrifts.77 (Federal thrifts were subject to the
FHLBB’s pre-existing regulation permitting due-on-sale exercise with some
exceptions.) The OCC and NCUA did publish due-on-sale regulations.78

The statute further addresses “any contract to which subsection (b) [permitting due-onsale exercise] of this section does not apply pursuant to this subsection[.]” This
particularly confusing language means a loan on which due-on-sale enforcement is
restricted by § 341(c)(1), either because it was a loan made or assumed during the preenactment window period under § 341(c)(1), or because it the loan was exempt from
§ 341(b) by a law created between 1982 and 1985 by a state, the OCC, or the NCUA,
under § 341(c)(1)(A) or (B). For all of these § 341(c)(1) loans, the statute permitted
acceleration in some circumstances, pursuant to the contract:

73

12 C.F.R. § 191.2(p)(2)(ii).
Garn-St. Germain § 341(c)(1), 12 U.S.C. § 1701j-3(c)(1).
75
Garn-St. Germain § 341(c)(1), 12 U.S.C. § 1701j-3(c)(1).
76
Garn-St. Germain § 341(c)(1)(A), 12 U.S.C. § 1701j-3(c)(1)(A).
77
Garn-St. Germain § 341(c)(1)(B), 12 U.S.C. § 1701j-3(c)(1)(B).
78
The OCC proposed a due-on-sale preemption regulation before the Garn-St. Germain Act. 46 Fed. Reg.
46964 (September 23, 1981). This proposal would have created what later came to be called windowperiod loans, meaning loans “made or assumed” after a state law restricted due-on-sale clauses and before
the regulation’s effective date. The OCC reproposed a due-on-sale regulation after the Garn-St. Germain
Act, 48 Fed. Reg. 31232 (July 7, 1983). The OCC finalized this proposal at 48 Fed. Reg. 51283
(November 8, 1983). In finalizing this regulation, the OCC stated, “[t]he preamble to the 1981 proposal
gives a detailed analysis of the reasons for the OCC’s proposal as well as the rationale used to limit the
enforceability of due-on-sale clauses. . . That analysis is also applicable to the present regulation.” Id. at
51284. The reasons for due-on-sale clauses are discussed in Section III.A of this letter.
The NCUA also published a due-on-sale regulation implementing Garn-St. Germain § 341 immediately
after it was enacted. 47 Fed. Reg. 54424 (December 3, 1982).
74
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“[T]he lender may declare the loan due and payable pursuant to the terms of the
contract upon transfer to any successor or transferee of the borrower who fails to
meet such customary credit standards.”79
This permits acceleration, on a loan with § 341(c)(1) due-on-sale restriction, if the
successor does not credit-qualify. This § 341(c)(2) does not mention or affect
delinquency remedies in any way. It applies only to the category of loans described in
§ 341(c)(1). It does not affect § 341(b)(2), the explicit preservation of all delinquency
remedies. This § 341(b)(2) preservation does not exempt § 341(c)(1) loans, it applies to
all mortgage contracts “[e]xcept as otherwise provided in subsection (d)” (family
transfers.) Therefore, § 341(c)(2) does not affect any delinquency remedies on any loans.
Even if § 341(c)(2) somehow could have restricted delinquency remedies, it does not
apply to loans made by federal thrifts.80 Under the reasoning in the NCLC Article,
federal thrifts, but not other lenders, would have unrestricted delinquency remedies. This
cannot be true because one of the purposes of the due-on-sale statute was to provide other
lenders with the lending authorities that federal thrifts already had.81
There is no basis for an argument that the Garn-St. Germain Act restricts exercise of
contractual delinquency remedies.
V.

NO RESET OF THE 120-DAY CLOCK

We are pleased to learn that the NCLC does not advocate resetting the 120-day clock for
successors. The NCLC Letter states:
“NCLC merely suggests that once a successor has submitted a complete loan
modification application, including reasonable documentation establishing the
successor’s identity and ownership interest in the home, the foreclosure process
should be paused to the same extent it would for an original borrower under
§ 1641 [sic] (f) or (g). NCLC’s suggestion does not deprive servicers of their
right to pursue foreclosure, but it does prevent unnecessary delay on the part of
servicers that could prevent otherwise qualifying successors from obtaining a
modification due to a looming foreclosure sale date.”82
79
80

81

Garn-St. Germain § 341(c)(2)(A), 12 U.S.C. § 1701j-3(c)(2)(A).
Garn-St. Germain § 341(c)(2)(C), 12 U.S.C. § 1701j-3(c)(2)(C).

“[T]he recent Supreme Court decision in Fidelity Federal Savings and Loan Association v. De La Cuesta,
upholding the right of federal savings and loan associations to enforce due-on-sale clauses, significantly
disadvantaged state chartered and other lenders . . . . The pre-emption of state due-on-sale restrictions will
place all lenders on a more competitive footing . . . .” S. Rep. No. 97-536, p. 21 (1982), reprinted in 1982
U.S.C.C.A.N. 3054, 3075.
82
NCLC Letter at 12.
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Under the streamlined approach that this letter suggests, a claimant can apply for loss
mitigation under current law by the simple expedient of having a borrower (or borrower’s
estate) join the application. In this event, § 1024.41 would apply to that application as it
applies today. It appears that our approach would achieve the CFPB’s stated policy
objective (quoted in the second footnote in this letter) of applying the loss mitigation
procedures in § 1024.41 to successors in interest, and would also achieve the NCLC’s
goal, quoted above, of allowing “qualifying successors” to obtain loan modifications.
We infer from the NCLC Article, however, that this quoted statement in the NCLC Letter
may be based on a belief that a non-credit-qualifying successor can assume the loan
obligation over investor objection without regard to contractual delinquency remedies.
The CFPB has no authority to interfere with mortgage contracts or with mortgage
delinquency remedies because the CFPB cannot preempt state contract or real estate law,
and because Garn-St. Germain, RESPA, and TILA all explicitly protect contractual
mortgage delinquency remedies. To the extent an investor requires a servicer to exercise
those contract or delinquency rights, the CFPB has no authority to interfere with that
investor insistence on its delinquency remedies. The CFPB cannot set investor loss
mitigation standards because that would interfere with the investor’s protected
contractual delinquency remedies. The CFPB cannot require investors to permit a loan
assumption when a loan is delinquent, or when the successor does not credit-qualify.
Investors have the contractual right to require a loan to be current, according to the
unmodified loan contract, before permitting a loan assumption or a loan modification.
This contractual right exists even if a modification could bring the loan current under the
terms of a modified loan.
As a practical matter, when an investor does not permit assumption of a delinquent loan
and assumption is necessary for a modification, there is no reason to require processing
an application, for either modification or successorship, for a claimant or successor who
cannot bring the loan current. Any modification application in this case would simply be
denied. The CFPB should clarify in a final regulation that in this instance, loan
modification is not available. Otherwise, an inevitable foreclosure – the exercise of a
contractual delinquency remedy – would be delayed without policy reason or legal
authority, adding to neighborhood blight.
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VI.

REVIEW OF SUCCESSORSHIP APPLICATIONS

We have several comments on the successorship determination process. Again, we
believe this cumbersome process should be avoided through revised privacy rules rather
than by a Regulation X or Z amendment to the definition of borrower so there would not
be an unnecessary regulatory delay in pursuing loss mitigation.
A.

Loss Mitigation Application Pending at Death Should Be Void

If a borrower’s complete loss mitigation application is pending when the borrower dies,
that application should be void and incomplete as of the date of death. A claimant,
successor, or co-borrower can continue to pursue loss mitigation, of course, but much of
the application information would be irrelevant or obsolete. Further, any claimant or
successor would need to submit new application materials. The servicer would need to
be able to request new information about the changed circumstances, including assets,
obligations, and income of a deceased borrower’s estate, and of any other party to the
application, such as a surviving spouse whose income is affected by a death.
The application should not be deemed complete for purposes of the requirement to
review complete applications, received more than 37 days before a foreclosure sale,
within 30 days of receipt83 because the servicer would lack much necessary information,
and would not know which information it does have is obsolete. It may take longer than
30 days for a claimant or successor to produce the necessary information.
B.

5-Day Notice Should Not Be Required for Successorship Applications

Currently, Regulation X requires servicers to notify a borrower within five days whether
a loss mitigation application is complete.84 No such 5-day requirement should apply to
successorship determinations, if they are subject to a separate application procedure.
Servicers may need to consult outside counsel to determine whether a successorship
application is complete, and five days is insufficient time. If law firms are aware that
servicers must obtain their advice by a Regulation X deadline, they will be able to raise
their price for meeting that deadline, and servicers would have no choice but to pay.
This should be the case for any successorship application that Regulation X requires
servicers to review, either as a prerequisite to providing a successor with account access,
or as a prerequisite to loss mitigation.

83
84

12 C.F.R. § 1024.41(c)(1).
12 C.F.R. § 1024.41(b)(2)(i)(A).
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C.

Possible Unknown Successors

There is a risk of successors who are unknown to a servicer. For example, suppose an
original borrower, a male, dies single, intestate, and with multiple children. State law
provides that the borrower’s property transfers to his children. A claimant claims to be
the borrower’s only child. The servicer requires documentation that the borrower had no
other children, and the claimant submits an affidavit stating that, to the best of the
claimant’s knowledge, the borrower had no other children. Will the CFPB require the
servicer to accept that affidavit?
If the CFPB were to require the servicer to accept the affidavit but other children appear
later, those actual successors could have been disadvantaged by loss mitigation. They
could have been harmed by the servicer’s compliance with the Regulation X requirement
that the servicer permit a delinquency to continue during the loss mitigation application
process.
If those harmed successors were to have a Regulation X right of action against the
servicer, a servicer might deny the successorship claim for fear of that litigation. In that
event, the servicer could face litigation by the claimant for denying the claim. Creating a
right of action against servicers for successorship claims could result in litigation against
servicers no matter what they do. This is inappropriate because servicers cannot compel
testimony or production of evidence as probate courts can.
We object to a private right of action in part because the CFPB has no authority to create
one. But we would especially object if a private right of action could be based on
determinations servicers would be forced to make based on incomplete information.
Successors, not servicers, are in a position to find and produce relevant information.
Further, the possibility of litigation would force servicers to slow down successorship
determinations to make sure they investigate every possible fact. If some amount of time
passes without a complete response from a claimant or third party, the servicer should be
able to deny a successorship claim for that reason. If the third party affirmatively refuses
to supply requested information, the servicer should be able to deny a successorship
claim for that reason. Denial of the claim in either case should not only be permissible,
but that denial should not be a basis for a private right of action.
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D.

Successorship Determination Standard

The NCLC Letter states that a servicer should be required to process a successorship
application when a claimant submits “reasonable documentation” of successorship and
identity.85 The letter also states that the CFPB should define as borrower any successor
who has who “provided reasonable proof” of successorship and identity.86
In any event, servicers should be able to make successorship determinations, consistent
with their contracts with investors, and based on a reasonableness standard. Reasonable
denials of successorship claims should not be a violation of either Regulation X or
Regulation Z.
In complicated or contested cases, the servicer should be able to require a claimant to
submit a court order. If a claimant submits an opinion of counsel that differs from legal
advice to a servicer, the servicer needs to be able to rely on its counsel’s advice.
E.

Successorship Determination Time

Servicers require time to decide successorship applications. Servicers sometimes require
advice of counsel, and sometimes need several iterations of requests for information from
claimants, such as where there is incomplete or inconsistent information. If the CFPB
were to require decisions before servicers have all the information they need, or before
servicers have time to review a successorship claim, servicers will need to deny the claim
as unverified.
F.

Need to Maintain the Confidentiality of Fraud Detection Tools

When a servicer has reason to believe there is fraud, the servicer should be able to deny a
successorship claim, without sending a claimant a written allegation of fraud.
In the event a servicer has reason to believe there may be fraud, the servicer should not be
required to tell a claimant how the servicer detected potential fraud or what the evidence
of fraud might include. Rather, requiring servicers to describe how they detect fraud
would teach fraudsters how to evade detection.
Fraud detection tools can be trade secrets, which servicers should not be required to
divulge.
For example, when a servicer has reason to believe that the person who submitted a
successorship application is not the purported claimant, the servicer should not be
85
86

NCLC Letter at 12.
NCLC Letter at 12.
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required to explain to a potential fraudster how the servicer discovered this. Or, when a
servicer finds that the claimant apparently submitted a fraudulent certificate of birth,
marriage, or death, the servicer should not be required to state that to the claimant or to
explain which aspects appear incorrect. When a servicer suspects that a purported
borrower’s will has a forged signature, the servicer should not be required to tell this to a
fraudster. Rather, the servicer is required to notify the appropriate authorities of
suspicious activity. If servicers must describe to fraudsters how the servicer detected
fraud, the fraudsters could simply amend the documents involved, thereby covering up
the fraud rather than acting against it. Neither Regulation X nor the CFPB should protect
fraudsters.
When a servicer rejects a successorship claim because of potential fraud, it should be
sufficient to state that a servicer rejects the claim because the servicer cannot verify the
claim to the servicer’s satisfaction.
G.

No Need for Appeals of Successorship Claim Denials

Regulation X provides for an appeal to a servicer of a loan modification denial in some
circumstances, and the appeal must be reviewed by persons other than those who first
reviewed the application. The CFPB adopted this appeal procedure because “loan
modifications are some of the most complex loss mitigation programs with respect to the
evaluation of borrowers[.]”87 The NCLC states, “In the majority of cases, the documents
necessary to prove successorship status will be straightforward: a survivorship deed and
death certificate; a divorce decree; a probate court order and an executor’s deed.”88
As a practical matter, servicers do not have a separate staff to review a successorship
appeal. Successorship claims are not common, and are handled by a small unit within a
servicer, or are handled by outside counsel. There is no additional group who is
experienced in successorship claims. An appeal requirement would amount to requiring
a servicer to seek outside legal advice a second time, but there is no reason to believe the
first result was flawed or that the second would differ. An appeal would be a waste of
both time and money, and should not be required.
H.

Successorship Claims on Hold During Litigation

If title to a mortgaged property is tied up in a probate proceeding or similar litigation, the
servicer cannot determine whether a claimant is a successor. If the CFPB finalizes its
requirement that servicers determine successorship applications, there should not be a
complete successorship application on which a servicer must act during litigation over
that successorship. The NCLC appears to agree. The NCLC Letter states:
87
88

78 Fed. Reg. 10696, 10835 (February 14, 2013).
NCLC Letter at 10.
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“[O]nce an ownership dispute is resolved by a court, servicers should accept the
relevant court documents indicating proper ownership as a confirmation that the
successor has the right to access loan information and request information on
available loss mitigation options. If competing claims exist, then arguably a court
has not decided the matter and sufficient proof of successorship status has not
been provided.’89
However, under our suggested approach, unlike the NCLC’s position, the claimant
should have access to account information long before a probate case is concluded
because borrower privacy is the account access issue, not how a successor obtained a
property.
Also under our suggested approach, Regulation X would not require a Garn-St. Germain
successorship determination that is not relevant to loss mitigation. This approach may
enable the servicer to provide some types of loss mitigation despite a probate case. Loss
mitigation might require participation by all potential successors and a borrower (or
estate). Before the deadline for making an ownership claim in the probate action, the
servicer would not know all potential successors. It may be that a family that litigates
property ownership may not cooperate on, or agree to, loss mitigation either.
Nevertheless, under our suggested approach the possibility of loss mitigation would not
be precluded by a required, but unnecessary, Garn-St. Germain successorship
determination.
I.

Clarification Request Regarding Due-On-Sale Exercise

Some property transfers are not protected from exercise of a due-on-sale clause. If the
transfer is not protected, the servicer can exercise its due-on-sale clause, under both
Garn-St. Germain and the loan contract. Consistently, Regulation X currently provides
that servicers may initiate foreclosure, without a 120-day delay, “based on a borrower’s
violation of a due-on-sale clause[.]”90 The CFPB has not proposed to amend this
Regulation X provision. Regulation X currently requires servicers to review loss
mitigation applications they receive before a foreclosure sale in some cases:
“If a borrower submits a complete loss mitigation application after a servicer has
made the first notice or filing required by applicable law for any judicial or nonjudicial foreclosure process but more than 37 days before a foreclosure sale, a
servicer shall not move for foreclosure judgment or order of sale, or conduct a
foreclosure sale, unless” the servicer makes a loss mitigation determination.91
89

NCLC Letter at 20.
12 C.F.R. § 1024.41(f)(1)(ii).
91
12 C.F.R. § 1024.41(g).
90
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We request that the CFPB clarify that when a foreclosure is based on a due-on-sale clause,
servicers are not required to interrupt or delay that foreclosure to review a loss mitigation
application. They may, of course, but under Garn-St. Germain and the loan contract,
such a delay can never be required. See, e.g., the statement Senator Garn made on the
Senate floor, on page 23, that such a delay is inconsistent with his legislation.
VII.

THE PROPOSED SUCCESSORSHIP REGULATION EXCEEDS THE
CFPB’S AUTHORITY
A.

The Garn-St. Germain Act
1.

OCC Has General Due-On-Sale Rulewriting Authority

Under the Garn-St. Germain Act, there are two reasons the CFPB’s proposed regulation
would be prohibited. First, the CFPB does not have Garn-St. Germain rulewriting
authority; and second, the Garn-St. Germain Act explicitly protects contractual
delinquency remedies, as discussed in this letter’s Section III.D.
First, the CFPB has rulewriting authority only under specified laws, as the NCLC notes.92
These laws are the Federal consumer financial laws, which include the enumerated
consumer laws.93 They do not include the Garn-St. Germain Act. The OCC has general
rulewriting authority under Garn-St. Germain § 341, in consultation with the NCUA.94
Not only does the CFPB not have general Garn-St. Germain rulewriting authority, the
CFPB is not even included as an agency that the § 341(e) rulewriter must consult.

92

NCLC Letter at 11.
Dodd-Frank Act § 1002(14) (Federal consumer financial law) and (12) (enumerated consumer laws), 12
U.S.C. § 5481(14) and (12).
94
Garn-St. Germain Act § 341(e), 12 U.S.C. § 1701j-3(e). The statute names the FHLBB as the rulewriter.
The FHLBB’s Garn-St. Germain authorities transferred to the Office of Thrift Supervision (“OTS”) in 1989,
and OTS’s Garn-St. Germain authorities transferred to the OCC under the Dodd-Frank Act, as follows:
When it abolished the FHLBB, Congress provided that FHLBB regulations, unrelated to the agency’s
deposit insurance functions, would continue in effect uninterrupted as OTS regulations. Financial
Institutions Reform, Recovery, and Enforcement Act of 1989, Pub. L. No. 101-73, § 401(h), 103 Stat. 183,
357, 12 U.S.C. § 1437 (note).
When it abolished OTS, Congress provided that OTS regulations would continue in effect uninterrupted, as
regulations of one of three agencies, to be identified by the agencies in a Federal Register notice. DoddFrank Act § 316(b) and (c), 12 U.S.C. § 5414(b) and (c). The OCC published a list of the OTS regulations
to which the OCC succeeded, including the OTS due-on-sale preemption regulation, which was at that time
at in 12 C.F.R. Part 590. 76 Fed. Reg. 39246, 39247 (July 6, 2011). The OCC therefore administers and
enforces this former FHLBB and OTS Garn-St Germain due-on-sale regulation.
93
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Second, Garn-St. Germain and state law both explicitly permit servicers to accelerate a
delinquent loan and to pursue foreclosure based on a delinquency. The CFPB’s proposal
would interfere with exercise of that statutory and state law right, as does current
§ 1024.41(f)(1) and § 1024.41(g).
To the extent the proposal would delay or interfere with delinquency remedies, the GarnSt. Germain Act and the Dodd-Frank Act prohibit the CFPB from finalizing it.
2.

Only the OCC Can Exempt New Categories of Successors From
Due-On-Sale

While the NCLC would like the CFPB to vastly expand the list of successors defined as
Regulation X borrowers because their property transfer “falls under an exemption
specified in section 341(d)”95 of Garn-St. Germain. However, § 341(d)(9) specifies that
only the OCC may add new due-on-sale exemptions. This specific rulewriting authority
is separate from the general § 341(e) rulewriting authority. Unlike the § 341(e) general
rulewriting authority, this specific authority does not require consultation with the NCUA.
B.

Two Long-Standing Federal Due-On-Sale Regulations

In addition to the due-on-sale regulation the OCC “inherited” from the FHLBB and OTS,
the OCC has a separate Garn-St. Germain regulation. It provides:
“A national bank may make or acquire a loan or interest therein, secured by a lien
on real property, that includes a due-on-sale clause. Except as set forth in 12
U.S.C. 1701j-3(d) (which contains a list of transactions in which due-on-sale
clauses may not be enforced), due-on-sale clauses in loans, whenever originated,
will be valid and enforceable, notwithstanding any State law limitations to the
contrary. For the purposes of this section, the term real property includes
residential dwellings such as condominium units, cooperative housing units, and
residential manufactured homes.”96
The NCUA similarly has a Garn-St. Germain due-on-sale regulation at 12 C.F.R.
§ 701(g)(6).
These two regulations have, for decades, implemented Garn-St. Germain § 341 as did the
FHLBB and OTS regulation. All of these regulations permit exercise of due-on-sale
clauses except in § 341(d) transfers. A CFPB regulation restricting due-on-sale exercise
in the case of a transfer that Garn-St. Germain does not exempt from that exercise would
conflict with these two long-standing regulations. A CFPB regulation that interferes with
95

Proposed 12 C.F.R. § 1024.31 and proposed § 1026.2(a)(27), which would define as borrowers
successors who § 341 exempts from due-on-sale exercise.
96
12 C.F.R. § 34.5.
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the contractual delinquency remedies that Garn-St. Germain explicitly protects likewise
would conflict with Garn-St. Germain and its implementing regulation.
All the agencies tasked with implementing Garn-St. Germain § 341 have done so
consistently for decades, and consistently with the 1976 due-on-sale regulation. The
CFPB cannot rewrite those regulations.
C.

RESPA

RESPA provides:
“Nothing in this Act [RESPA] shall affect the validity or enforceability of any
sale or contract for the sale of real property or any loan, loan agreement, mortgage,
or lien made or arising in connection with a federally related mortgage loan.”97
The meaning of this provision is plain. Nothing in RESPA can affect either the validity
or the enforceability of mortgage contracts. Mortgage contracts provide that both default
and delinquency are a basis for foreclosure.
To the extent that Regulation X restricts servicers from enforcing a mortgage contract
according to its terms, RESPA prohibits that regulation. RESPA § 17 prohibits the 120day prohibition on foreclosure in Regulation X. RESPA § 17 similarly prohibits the
CFPB from adding any Regulation X restriction on exercising due-on-sale rights in the
case of a transfer that Garn-St. Germain § 341(d) does not exempt, and it prohibits the
CFPB from restricting contractual delinquency remedies in any case. To the extent an
investor’s contract with a servicer requires a servicer to exercise mortgage contract rights,
Regulation X cannot interfere with that investor’s contract.
D.

TILA

TILA provides, with some irrelevant exceptions:
“this title and the regulations issued thereunder do not affect the validity or
enforceability of any contract or obligation under State or Federal law.”98
To the extent the CFPB relies on TILA authority for a successorship regulation, that
regulation must not affect the validity or enforcement of any mortgage contract, investor
contract, any loan obligation that arises under state law, or any due-on-sale clause. It also
must not affect the enforceability of any contractual delinquency remedies, under state or

97
98

RESPA § 17, 12 U.S.C. § 2615.
TILA § 111(d), 15 U.S.C. § 1610(d).
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federal law. Many delinquency remedies are state laws, but the Garn-St. Germain
explicit protection of delinquency remedies is a federal law.
E.

Dodd-Frank Act

The Dodd-Frank Act limited the CFPB’s rulewriting authority to the Federal consumer
financial laws.99 The Federal consumer financial laws do not include Garn-St. Germain
§ 341.100
A CFPB regulation that conflicts or interferes with the Garn-St. Germain explicit
protection of contractual delinquency remedies would implement Garn-St. Germain
§ 341. The CFPB cannot write a Garn-St. Germain regulation.
F.

Preemption

The CFPB has no authority to preempt state contract law or real estate law, as we have
explained previously.101 Under current law, if a property transfers without servicer
approval and outside the Garn-St. Germain protections from due-on-sale protection, the
servicer has the right to accelerate the loan, if the loan has a due-on-sale clause. If a loan
is delinquent, a servicer has the right to accelerate the loan without regard to any property
transfer. These rights arise under the loan contract and state law. The CFPB cannot
preempt state laws by restricting exercise of contractual default and delinquency
remedies that arise under state law. This would be true even if Garn-St. Germain,
RESPA, and TILA did not each explicitly protect contracts.

99

Dodd-Frank Act § 1012(a)(10), 12 U.S.C. § 5492; Dodd-Frank Act § 1021, 12 U.S.C. § 5511; see
especially Dodd-Frank Act § 1022, which provides:
“(a) IN GENERAL.—The Bureau is authorized to exercise its authorities under Federal consumer
financial law to administer, enforce, and otherwise implement the provisions of Federal consumer
financial law.
(b) RULEMAKING, ORDERS, AND GUIDANCE.—
(1) GENERAL AUTHORITY.—The Director may prescribe rules and issue orders and guidance, as may be
necessary or appropriate to enable the Bureau to administer and carry out the purposes and objectives
of the Federal consumer financial laws, and to prevent evasions thereof.”
12 U.S.C. § 5512.
100
Dodd-Frank Act § 1002(12) and (14), 12 U.S.C. § 5481(12) and (14).
101
AFSA-CMC March 16, 2015 Comments explained why the CFPB cannot preempt state contract law or
state real property law. See pages 40 – 41.
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VIII. THE CFPB HAS NO AUTHORITY TO CREATE A RIGHT OF ACTION
FOR CLAIMANTS OR SUCCESSORS
NCLC takes the position that the CFPB has authority to create a private right of action for
successorship claims.102 It cites three Dodd-Frank Act provisions, and it cites one
judicial decision103 that did not address a private right of action.
One cited authority is Dodd-Frank § 1011(a).104 At most, this authorizes the CFPB to
“regulate the offering and provision of consumer financial products or services under the
Federal consumer financial laws.” Regulating is quite different from creating a private
right of action. This provision merely clarifies which laws the CFPB regulates under, the
Federal consumer financial laws, as opposed to other laws. It does not provide additional
authority.
The second cited authority is § 1021(a).105 This authorizes the CFPB to “implement and,
where applicable, enforce Federal consumer financial law consistently for the purpose of
ensuring that all consumers have access to markets for consumer financial products and
services and that markets for consumer financial products and services are fair,
transparent, and competitive.” This does not support creating a private right of action.
Quite the opposite, it provides that the CFPB is to enforce Federal consumer financial
laws. A private right of action would have persons other than the CFPB enforce those
laws.
A third cited authority is Dodd-Frank Act § 1032(a).106 This is authority to require
disclosures to consumers. A right of action by a consumer is not a disclosure to a
consumer.
Mainly, though, the NCLC relies on authority in RESPA § 6(k)(1). We have explained
before why RESPA does not provide authority for the CFPB to create a private right of
action for any matter without limit. It does create a private right of action, but limits it to
enumerated purposes. These relate to hazard insurance, fees for qualified written
requests, error assertions, requests for loan owner information, and for “any other
obligation found by the Bureau of Consumer Financial Protection, by regulation, to be
appropriate to carry out the consumer protection purposes of” RESPA.107 This source of
authority has two flaws, either of which is fatal to the NCLC’s argument.

102

NCLC Letter at 11-12.
NCLC Letter at 11, citing Morgan Drexen, Inc. v. CFPB, 785 F. 3d 684, 686-87 (D.C. Cir. 2015).
104
12 U.S.C. § 5491(a).
105
12 U.S.C. § 5511(a).
106
12 U.S.C. § 1032(a).
107
RESPA § 6(k), 12 U.S.C. § 2605(k).
103
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First, none of the § 6(k)(1) enumerated bases for a right of action have any relation
whatever to loss mitigation or to property successorship. A catch-all at the end of a
statutory list, in § 6(k)(1)(E), is limited to topics related to those in the list.
Second, the catch-all is explicitly limited to the “purposes of” RESPA. Congress defined
these purposes in RESPA § 2. None of the statutory purposes have any relation whatever
to loss mitigation or to successorship. They do not even relate to mortgage servicing.
This has been the case since 1974, and although Congress has amended RESPA multiple
times since then, it never amended RESPA’s statutory purposes.
Of course, even if the CFPB did have authority to create a right of action for violating its
regulation, the underlying regulation would need to be within the CFPB’s authority.
IX.

PRIVACY LIMITATIONS

The NCLC Letter states that “privacy protections should not bar successor homeowners
from accessing the information they need to make decisions about their homes and the
debt secured by those homes.”108 We agree. As a legal matter, however, privacy laws
today present formidable barriers to servicers’ communications with successors, as we
have made clear to the CFPB. We expect, and certainly hope, that the CFPB is
considering two rulemakings to resolve these issues. Two are necessary, one for the
Gramm-Leach–Bliley Act (“GLBA”) financial privacy restrictions, implemented in
Regulation P, and another for the privacy restrictions under the Fair Debt Collection
Practices Act (“FDCPA”). Until those two rulemakings amend the law, servicers remain
bound to comply with existing law, sound or unsound.
The FDCPA has never had implementing regulations because the FDCPA prohibited
them before the Dodd-Frank Act, and the CFPB has not yet addressed the FDCPA’s
privacy constraints in the context of successors to a mortgaged property.
The GLBA does have implementing regulations, but the GLBA problem is based on a
statutory constraint that bound the first agencies to write GLBA privacy regulations.
GLBA required the federal banking agencies, the National Credit Union Administration
(“NCUA”), the Securities Exchange Commission (“SEC”), and the Federal Trade
Commission (“FTC”) to write regulations “in final form not later than 6 months after the
date of the enactment” of GLBA.109 The Treasury Department participated in this
rulemaking process.110 Federal consumer financial privacy regulations were new at the
time, and the initial GLBA privacy rulemakings were controversial, generating more than
108

NCLC Letter at 2.
GLBA § 504(a) as enacted (since amended) at Pub. L. No. 106-102, 113 Stat. 1338, 1439-40.
110
65 Fed. Reg. 8770, 8771 note 1 (February 22, 2000).
109
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8,000 public comments. Six months is not enough time for a well-thought rulemaking,
especially when so many agencies are involved, and most especially when the issues are
new and controversial. As a result, in the rulewriters’ discussions in the proposed and
final regulations in that GLBA rulemaking, there is no discussion of successors to
mortgaged properties.111
A.

FDCPA Privacy Restrictions Are Rigid

While not all mortgage loans are subject to the FDCPA, some are.112 When the FDCPA
applies, it greatly restricts servicers’ ability to communicate with persons other than the
borrowers, which the FDCPA calls consumers. The FDCPA defines consumer very
narrowly to mean:
“any natural person obligated or allegedly obligated to pay any debt.”113
The FDCPA defines consumer to include only natural persons, meaning an estate is not a
consumer. Further, the natural person must be obligated on the debt, or the servicer must
believe the person is obligated on the debt. Executors of wills and administrators of
estates of those who die intestate are not consumers unless they are borrowers on the
mortgage loan. Non-borrower successors are also not consumers. This definition is
important because the FDCPA broadly restricts communications with someone other than
the consumer. It provides:
“Except as provided in section 804 [location information], without the prior
consent of the consumer given directly to the debt collector, or the express
permission of a court of competent jurisdiction, or as reasonably necessary to
effectuate a postjudgment judicial remedy, a debt collector may not communicate,
in connection with the collection of any debt, with any person other than the
consumer, his attorney, a consumer reporting agency if otherwise permitted by

111

See all the proposed and final regulations in that GLBA rulemaking. The banking agencies’ proposal is
at 65 Fed. Reg. 8770 (February 22, 2000, and their final regulation is at 65 Fed. Reg. 35162 (June 1, 2000).
The NCUA’s proposal is at 65 Fed. Reg, 10988 (March 1, 2000), and its final regulation is at 65 Fed. Reg.
31722 (May 18, 2000). The SEC’s proposal is at 65 Fed. Reg. 12354 (March 8, 2000), and its final
regulation is at 65 Fed. Reg. 40334 (June 29, 2000). The FTC’s proposal is at 65 Fed. Reg. 11174 (March
1, 2000), and its final regulation is at 65 Fed. Reg. 33646 (May 24, 2000).
112
The NCLC Letter states that a mortgage servicer is a debt collector, meaning that the FDCPA applies,
only when the servicer acquired servicing rights after the loan is in default. NCLC Letter at 6, note 26.
The FDCPA excludes from the definition of debt collector one collecting “a debt which was not in default
at the time it was obtained by such person[.]” FDCPA § 803(6)(F)(iii), 15 U.S.C. § 1692a(6)(F)(iii). A
transfer of a mortgage loan rather than of loan servicing appears to trigger FDCPA coverage to mortgage
loans, even though a servicer and not a loan investor communicates with the consumer. The FDCPA’s
applicability to mortgage loans is unclear and possibly misstated.
113
FDCPA § 803(3), 15 U.S.C. § 1692a(3).
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law, the creditor, the attorney of the creditor, or the attorney of the debt
collector.”114
Servicers may communicate with successors if the servicer has the consumer’s prior
consent, but only if the consumer gave that prior consent directly to the servicer. This is
a rare circumstance. Even if a consumer puts consent in writing in a will, that consent is
not “given directly to the debt collector,” it is given to the consumer’s attorney, executor,
or perhaps family.
Absent such direct consent, a servicer can communicate with a successor who has a court
order, if the order contains “express permission[.]” A court order that names an executor
or administrator alone is insufficient because that would not constitute express
permission for a servicer to communicate with the successor. In a divorce context, a
successor is probably in court at some point, and can request such an order. Generally,
however, a court order for a servicer to communicate with a successor is an unwieldy
requirement, both too slow and too expensive for claimants and successors.
Communication is also permissible to effectuate a post-judgment remedy. By the time
there is a judgment, it is probably too late. It is also unclear what communication is
“reasonably necessary” to effectuate a remedy, such as a divorce order. Is a property
transfer in a divorce a “remedy” or a mere division of property? The FDCPA permits
servicers to communicate with a consumer’s attorney, but an attorney for the successor or
personal representative may not be an attorney for the consumer.
The FDCPA was written to protect consumers from collection of debts the consumers
deny owing. In the context of a successor to a mortgaged property, the successor often
wants to pay the debt. The FDCPA simply is not suited for this circumstance, and the
result is predictably bad.
Moreover, when the FDCPA applies to a mortgage loan is not clear, so servicers tend to
be conservative and apply it when they are unsure of its applicability. In the context of a
successor who is not a borrower, the FDCPA is quite rigid, and prevents almost all
communication with a claimant or successor. A rulemaking or a statutory amendment is
necessary to solve this problem.

114

FDCPA § 805(b), 15 U.S.C. § 1692c(b).
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B.

NCLC and CMC Approaches to the FDCPA
1.

NCLC Approach

The NCLC Letter proposes that the CFPB add an exemption to the FDCPA in Regulation
X that permits servicers to communicate:



With “an individual claiming to be a successor” regarding how to establish
successorship.
With a confirmed successor “regarding the mortgage loan account, so long as the
confirmed successor in interest consents to such communication” and has not
revoked consent orally or in writing.115

The NCLC would have this requirement apply only after a servicer discloses, apparently
in writing, that:
“(1) It is seeking payment only by exercising its right to foreclose, and, where the
borrower has died, to be paid from assets of the borrower’s estate;
(2) The individual is not personally liable for the debt, and could not be required to
use the individual’s assets or, where the borrower has died, assets the individual
owned jointly with a deceased borrower to pay the borrower’s debt; and
(3) The individual may revoke his or her consent to receive communications
regarding the debt by asking the debt collector to cease communication regarding the
debt orally or in writing.”116

We make several comments.
a.

Some Claimants Should Have Some Account Information

The NCLC Letter would have servicers withhold all account information until a
successor is confirmed under a Garn-St. Germain standard. We believe Garn-St.
Germain is irrelevant to financial privacy questions. At a minimum, the CFPB should
permit servicers to disclose some account information to claimants who have confirmed
their claim and identity at least somewhat.
Once a successor is confirmed, we agree with the NCLC Letter that the successor should
have account information. We believe that a CFPB rulemaking should decide how much
information, though, because the original borrower may have continuing privacy rights.

115
116

NCLC Letter at 8.
NCLC Letter at 8.
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We disagree with the NCLC Letter statement that confirmed successors should receive
account information only if they opt in to receiving the information. We do not believe
the FDCPA cease-communication is appropriate in connection with mortgage loans in
any circumstance. If the successor will continue to make payments, the successor needs
continuing information. Even if the successor will not make payments, the successor
should not need to opt in to loss mitigation and foreclosure information. Moreover,
servicers are required to make a number of disclosures, under Regulations X and Z as
well as other laws. If the original borrower dies or is released from the loan obligation,
the disclosures continue to be required, and servicers need to send them to someone.
The NCLC approach would have consumers opt in or out of disclosures orally. That
would be unworkable operationally. For this reason, the GSE Uniform Security
Instrument provides that “[a]ll notices given by Borrower or Lender in connection with
this Security Instrument must be in writing.”
b.

Servicers Should Be Free to Give General Information

Servicers should be able to provide claimants with information that is not specific to the
account at any time, such as a general description of what what loss mitigation is, and
where claimants can find additional information, such as from housing counselors.
Servicers should be able to provide information to claimants about a mortgage that is
public, such as the original principal balance and the origination date. This would help a
claimant who cannot yet access account information get at least an idea of the loan
balance.
c.

Required Disclosures Should Be Clear



A statement that a servicer seeks payment only through foreclosure is not accurate.
The servicer always prefers loan payments to foreclosure.



A statement that a servicer seeks to be paid from assets of the borrower’s estate
may be inaccurate. The servicer may seek loan payments from a successor. The
servicer may have already accepted loan payments from a claimant or successor,
even before the servicer was aware the borrower had died or the property had
transferred.



A statement that the claimant is not personally liable for the debt would be
misleading if the claimant might assume the loan. A statement that the claimant
could not be required to use individual or joint assets would also be misleading.
Even if the claimant is not a borrower, a statement implying that the claimant has
no obligation to pay the debt is quite misleading because nonpayment will result
in foreclosure.
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2.

The CMC Approach

The NCLC letter says the CMC’s proposal to exempt mortgage loans from the FDCPA
“would be like taking a meat cleaver to the statute[.]”117 We disagree. The CMC’s
approach merely recognizes that the FDCPA is obsolete as to mortgage loans, having
long ago been outpaced by other consumer mortgage laws, and the FDCPA creates
conflicts with a number of other laws. Given that the FDCPA only provides protections
to mortgage borrowers that other laws also provide, there is no policy reason why the
FDCPA should continue to apply.
The hallmark of the FDCPA is its debt-validation procedure. In drafting the FDCPA,
Congress permitted debt collectors to begin collecting debts before validating them, but if
the consumer objects, the debt collector must validate the debt before collecting.
Mortgage loans do not need such a procedure because mortgage servicers are required to
validate mortgage debt at all times. The NCLC does not counter this.
Rather, the NCLC Letter states that “[m]ortgage borrowers need the protections of the
FDCPA, including its prohibitions on unfair and deceptive collection tactics and abusive
third party contacts.”118 This ignores the fact that the Dodd-Frank Act and many state
laws prohibit unfair, deceptive, and abusive practices. The NCLC does not indicate a
single act or practice the FDCPA prohibits that the Dodd-Frank Act or state law permits.
The FDCPA does give consumers the ability to cease communications. As indicated, we
do not believe this is a consumer protection in the mortgage context. We believe it is
harmful to mortgage borrowers and to their successors, and should not be permitted.
The FDCPA may be suited for unsecured debt, which can be more difficult to validate
than mortgage debt, which is public. Ceasing communication may be suitable for a
consumer who disputes and has no intention of paying an unsecured debt. The existence
of a lien, however, especially a lien on a consumer’s home, should require
communication.
C.

Regulation P Privacy Restrictions Are Rigid and Broad

Regulation P’s applicability is more clear than the FDCPA’s applicability – Regulation P
certainly applies to consumer mortgage loan servicers. Like the FDCPA, Regulation P
was written generally to prevent disclosures, so when a claimant or successor needs a
mortgage disclosure, the result is usually unsatisfactory.

117
118

NCLC Letter at 6.
NCLC Letter at 6.
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Like the FDCPA, under Regulation P consumer consent permits a servicer to
communicate with successors. Unlike under the FDCPA, under Regulation P that
consent need not be “given directly” to the servicer. This is why we have advocated to
the CFPB that it encourage consumers, as part of their estate planning, to include in their
papers their consent for financial institutions to communicate with successors and
personal representatives after the consumer dies. Until this becomes a commonplace
practice, or until the CFPB amends Regulation P, claimants and successors will need to
endure the existing Regulation P privacy restrictions. They are broad, and while they
have exceptions, there is no exception designed for most claimants or successors.
The NCLC Letter states:
“Attorneys who represent the lending industry agree that the [GLBA] statute’s
exception for persons holding ‘a legal or beneficial interest relating to the
consumer’ should enable banks to communicate with the subsequent owner of a
home.”119
The letter cites and draws its quotation from a law firm’s article. The cited discussion
concerns a deposit account in which the successor had an ownership interest. The next
paragraph in the same article begins, “Mortgage loans are different.” The article
proceeds to discuss how a mortgage servicer can confirm a claimant, then states, “Once
the bank concludes that it may speak to the family member, the bank may then discuss
the borrower’s account with that person . . . .” (emphasis added). That is, lending
industry attorneys agree that Regulation P prohibits mortgage servicers from initially
providing account information to claimants, and requires servicers to verify at least some
facts before providing account information to claimants. We explain next how these
restrictions operate.
1.

Regulation P Protects Information Broadly

Regulation P generally restricts disclosures of “nonpublic personal information”120
(“NPI”). NPI generally includes all the information a servicer has about a borrower,
regardless of its source. NPI includes: information a consumer provides to a servicer to
obtain a financial product or service;121 information about a consumer resulting from a
transaction between the servicer and a consumer;122 and information the servicer
otherwise obtains about a consumer.123
119

NCLC Letter at 3, citing Richard E. Gottlieb and Andrew W. Grant, Succession Planning Part 2:
Communicating with Family Members After the Death of a Customer, Illinois Banker Magazine (Jan. 2015).
120
12 C.F.R. § 1016.10(a)(1).
121
12 C.F.R. § 1016.3(q)(1)(i).
122
12 C.F.R. § 1016.3(q)(1)(ii).
123
12 C.F.R. § 1016.3(q)(1)(iii).
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As the NCLC Letter points out, Regulation P does not protect public information124
because public information is not NPI.125 Servicers can and do provide public
information to successors even absent borrower consent. However, successors usually
need to know much more. They need to know, at a minimum, the loan balance and
whether the loan is delinquent, to decide whether to make payments at all. Successors
need to know the payment amount to make payments. They frequently want to know
about upcoming rate resets, escrow payments and balances, and outstanding fees. There
is no general Regulation P exception for disclosures of these types of account-specific
information.
The NCLC points out that servicers disclose account information during foreclosure
proceedings. The NCLC states, “Providing this information in a public forum but not to
a successor homeowner who is trying to reinstate the mortgage violates both common
sense and the underlying policy rationale for GLBA.”126 We support servicer disclosures
to claimants and successors as a policy matter. However, disclosures during a
foreclosure are required by state law, and are therefore exempt from Regulation P.
Regulation P permits disclosures made “[t]o comply with Federal, state, or local laws,
rules and other applicable legal requirements[.]”127
2.

Is a Successor a “Consumer” Under Regulation P?

It may be tempting to argue that a successor who acquires an interest in a mortgaged
property but is not a borrower is nevertheless a consumer for Regulation P purposes. The
NCLC Letter states:
“Whether or not the successor homeowner was a party to the original transaction,
the terms of the mortgage and note are now her own personal financial
information, not those of a third party.”128
The laws the NCLC cites for this proposition are not GLBA or Regulation P, and do not
apply to Regulation P. Regulation P defines consumer as:
“an individual who obtains or has obtained a financial product or service from
you that is to be used primarily for personal, family, or household purposes, or
that individual’s legal representative[.]”129
124

NCLC Letter at 3.
12 C.F.R. § 1016.3(p)(2)(i).
126
NCLC Letter at 4.
127
12 C.F.R. § 1016.15(a)(7)(i).
128
NCLC Letter at 4 (footnote omitted), citing cases under bankruptcy law and under a Texas debt
collection law.
129
12 C.F.R. § 1016.3(e)(1) (emphasis added).
125
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This definition cannot include claimants because, as far as the servicer knows, the
claimant has received no financial product or service in connection with the loan.
A successor may have “obtained” a mortgaged property, but the successor did not obtain
the mortgage or the property “from” the servicer, the successor obtained everything from
the earlier owner. To read the definition of consumer to include a non-borrower
successor would effectively be ignoring the words “from you” in this definition.
However, this reading would have other plainly inconsistent ramifications. If a consumer
were an individual who obtains a financial product or person from anyone rather than
from a specific financial institution, a financial institution would need to provide privacy
notices to all consumers before disclosing their NPI, even though the consumers obtain
no service from that financial institution.130 For example, if a lender hires a vendor that is
a financial institution to produce tax forms containing NPI for borrowers and the IRS,
under this reading, the lender and the vendor would both need to provide the consumer
with privacy notices. This would cause consumers to receive far more privacy notices
than is reasonable. Consumers would receive privacy notices from vendors the
consumers never heard of before, which would be alarming. Further, this reading would
prohibit financial institutions from hiring a vendor quickly when necessary because
financial institutions would need to wait until the vendor sends out a batch of privacy
notices. That would be an unworkable operational constraint. For these reasons, this
reading would be inconsistent with the exception that permits disclosures in connection
with servicing or processing a financial product or service that a consumer requests or
authorizes.131
This reading would also defeat the purpose of the statutory and Regulation P restriction
on redisclosure and reuse of information received under an exception.132 The vendor in
this example cannot disclose the NPI it receives from the lender except for the purpose of
preparing and sending the tax statements. That limit on reuse and redisclosure is the
reason the vendor need not send a privacy notice to the consumer – the lender’s
disclosure to the vendor is covered by the lender’s privacy notice, and the vendor’s use of
the NPI is restricted to the purpose of that disclosure to the vendor. This limit on
redisclosure is a fundamental design of the GLBA privacy provisions and of Regulation P.
Servicers do not have the liberty of self-interpreting fundamental aspects of federal law
because it would help a claimant or successor.

130

12 C.F.R. § 1016.4(a)(2).
GLBA § 502(e)(1)(A), 15 U.S.C. § 6802(e)(1)(A), and 12 C.F.R. § 1016.14(a)(1).
132
GLBA § 502(c), 15 U.S.C. § 6802(c), and 12 C.F.R. § 1016.11(a).
131
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Construing consumers to include successors would make Regulation P a convoluted and
contradictory mess. The best reading of Regulation P as written today, then, appears to
be that a successor or claimant who is not a borrower is not a consumer.
Because non-borrower claimants and successors are not Regulation P consumers, the
Regulation P exceptions for disclosures “as necessary to effect, administer, or enforce a
transaction that a consumer requests or authorizes” are unavailable. In other words, all of
the § 1016.14 exceptions are unavailable.
3.

Regulation P Exceptions Do Not Mention Successors or
Claimants

There are two exceptions in § 1016.15 that are sometimes helpful. These permit servicers
to make disclosures:
“(iv) To persons holding a legal or beneficial interest relating to the consumer; or
(v) To persons acting in a fiduciary or representative capacity on behalf of the
consumer[.]”133
These exceptions are sometimes helpful because they permit disclosures to a person who
is not a Regulation P consumer. However, these exceptions are available only when a
servicer is aware that a claimant or successor meets their requirements. Otherwise, these
exceptions imply that servicers may not disclose NPI to persons who lack the requisite
legal or beneficial interest, or who are not a fiduciary or representative.
4.

How Much Borrower Information Should Claimants and
Successors Receive and When?

Even if the FDCPA and Regulation P were to permit disclosures of a borrower’s NPI to a
claimant or successor, these laws do not indicate how much information the servicer
should or may disclose. It is possible that a successor will request access to loan
information that predates the transfer. For example, a successor may want to know how
much interest was paid on a loan during the year so the successor can prepare a final tax
return for a deceased borrower. Or, a successor may want to see account information just
out of curiosity.
Disclosing some information can be helpful, but it does not follow that all claimants and
successors should have full account access. The CFPB needs to make a number of
difficult policy decisions:

133

12 C.F.R. § 1016.15(a)(2).
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Should successors have more account access than claimants?



To what extent do estates have FDCPA or GLBA financial privacy rights?



Limiting access to account information may be appropriate when an original
borrower is alive and refuses to consent to disclosures, but what should those
limits be?



Does it matter whether the original borrower has been released from the loan
obligation?



Should a successor have less access to the original borrower’s information when
the successor does not assume the loan?



If the successor and original borrower are divorced and the borrower refuses
consent to disclosures, what information must a servicer provide the successor
over the borrower’s objection?



If successor access to account information is appropriate, what types of
information should the successor be able to obtain about events that predate the
property transfer?

A rulemaking, with public input on these difficult privacy policy questions, is necessary
and appropriate.
During a rulemaking, we encourage the CFPB to consult with regulators who work with
laws designed to prevent financial crimes and that require servicers to identify their
customers. These include the Bank Secrecy Act, which requires servicers to verify the
identity of persons who want to become borrowers. When lenders originate loans, the
lender or a closing agent will normally meet the consumer in person. When servicers
verify claimants who are not local, that can present more risk of mis-identification. Antimoney laundering laws require servicers to refuse to accept funds in some circumstances.
Working with the agencies with expertise in these matters would help to prevent conflicts
between different laws that are designed to serve differing purposes.
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X.

RECOMMENDATIONS AND CONCLUSION

We recommend the following:


The CFPB should amend the privacy laws that create the problems this
rulemaking states that it is intended to address.



The CFPB should not attempt to require servicers or investors to enter into
contracts or provide loss mitigation over investor objection.



The CFPB should not define successors as borrowers under either Regulation X
or Z. Such a Regulation X and Z definition of borrower would have no affect on
the laws that apply to mortgage loans, and would have no affect on successors’
ability to pursue loss mitigation.



The CFPB should not interfere with contractual mortgage delinquency remedies
or due-on-sale clauses that are exercisable under the Garn-St. Germain Act.



The CFPB should not write a regulation that preempts state contract law or state
real estate law.



The CFPB should clarify that successors may not rescind under TILA or
Regulation Z.



The CFPB should clarify in Regulation X that:
o A loan modification is unavailable when: modification would require a loan
assumption; the investor does not permit assumptions of delinquent loans; and
the loan is delinquent.
o When a foreclosure is based on a due-on-sale default, the servicer is not
required to interrupt or delay a foreclosure proceeding to review a loss
mitigation application.
o A loss mitigation application is incomplete and void, for purposes of
§ 1024.41(c)(1) (applications completed more than 37 days before a
foreclosure sale must be reviewed within 30 days), as of the date an applicant
dies, because the application would be obsolete and would lack necessary
information.
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We thank the CFPB for its careful consideration of the comments in this letter. We share
your concerns about the difficulties claimants and successors have in receiving account
information they need after a property transfer. If those privacy constraints were
removed, claimants and successors could pursue loss mitigation much sooner than they
can today.
Sincerely,

Anne C. Canfield
Executive Director
cc:

National Consumer Law Center

ATTACHMENT A

SURVIVING THE BORROWER: ASSUMPTION, MODIFICATION, AND ACCESS TO
MORTGAGE INFORMATION AFTER A DEATH OR DIVORCE
43 Pepperdine Law Review (forthcoming 2016)
By Sarah Bolling Mancini1 and Alys Cohen2

ABSTRACT
The death of a borrower too often brings the surviving spouse or other heirs to the brink of
foreclosure. Transfer of the marital home to a non-borrower spouse through divorce may lead
to the same problems. Mortgage servicers tell these successor homeowners that because they
are not the borrower on the loan, they are not entitled to any information about the mortgage
secured by their home and cannot apply for a loan modification, even if they are struggling with
the payments. In fact, successors have a right to information, the right to assume liability for the
loan, and the right to apply for a modification.
In the midst of the foreclosure crisis, many academics have examined state-specific laws,
mortgage securitization, and the financial incentives that impede efforts to mitigate foreclosures.
No scholarly paper has explored the legal issues affecting successor homeowners who seek
information and payment relief after a transfer of the family home. In this article, we provide a
comprehensive discussion of the federal privacy regulations, statutory limits on enforcement of
due-on-sale clauses (specifically the exceptions contained in the Garn-St Germain Act), state
contract law, and federal loan modification programs that determine the rights of this vulnerable
population. In a time of increased focus on regulation of mortgage lenders and servicers, we
also recommend policy changes that would clarify existing rights and better prevent avoidable
foreclosures.
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INTRODUCTION
Geraldine Bates lost her husband Robert, a World War II veteran, on February 1, 2011.3 The
couple had been struggling to pay the mortgage on their home in Jacksonville, Florida. Mr.
Bates had fought hard to obtain a trial loan modification, but he passed away before he could
make the first payment.4
Mrs. Bates was determined to save the home she and her husband had shared. She notified the
mortgage company, HSBC, of Robert’s death, and sent the first trial payment of $1,125.47.5
Mrs. Bates was “devastated” when HSBC returned her payment, indicating that it could not
accept the payment from her because Mrs. Bates “was not on the mortgage.”6 HSBC told her
that she could not get help until her name was added to the mortgage, but she could not be added

3

Obituaries, FLORIDA TIMES-UNION (Feb. 5, 2011), available at
http://www.legacy.com/obituaries/timesunion/obituary.aspx?n=robert-bates&pid=148350069.
4
Jessica Silver-Greenberg, Mortgage Catch Pushes Widows Into Foreclosure, N.Y. TIMES (Dec.
1, 2012), available at http://www.nytimes.com/2012/12/02/business/widows-pushed-intoforeclosure-by-mortgage-fine-print.html?_r=0.
5
Id.
6
Id.
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to the mortgage until the loan was brought current—an impossibility for the struggling widow.7
At seventy years old, Geraldine Bates was terrified that she might lose her home.
Geraldine Bates’s story is all too common.8 For older homeowners, the death of a spouse or
long-term partner is both a foreseeable and potentially life-shattering event. Beyond the deep
emotional loss, the death of a spouse or partner results in loss of income and financial disruption.
With a two-income household reduced to one, the surviving homeowner frequently needs a
change in the loan’s terms, a mortgage modification – particularly if the couple was struggling
financially before the spouse’s passing or if there are large outstanding medical bills or funeral
expenses.
Children or other relatives who inherit a home after the borrower’s death may also find
themselves in need of a modification. Perhaps the children moved in to care for their aging
parents, with the understanding that the house would be theirs; or perhaps the family resources
were always pooled towards a family homestead. In any event, the death of the mortgage
borrower can precipitate a financial crisis as well as an emotional one for the heirs to the family
home.
Even without death, a family breakup or divorce can lead to a homeowner struggling to maintain
the family home on a reduced income. At best, the financial resources of one household are now
being stretched to cover two; often the remaining homeowner must make ends meet without any
contribution from the departing family member. This can bring a family recovering from
violence or trauma to the brink of foreclosure.
This article addresses the legal rights of these successor homeowners. We use the term
“successor homeowner” or “successor” to describe any person who becomes an owner of the
home pursuant to a transfer in which the creditor is not permitted, under federal law, to exercise
the due-on-transfer clause in the mortgage. This includes any transfer by devise, descent, or
operation of law upon the death of a joint tenant; any transfer to a relative resulting from the
death of a borrower; any transfer where the spouse or children of the borrower become an owner
of the property; any transfer resulting from a divorce decree, legal separation agreement, or
incidental property settlement agreement; and any transfer into an inter vivos trust in which the

7

Id.
Id. (documenting the phenomenon of a growing number of widows losing their home to
foreclosure because mortgage servicers refuse to allow them to modify the mortgage). See also
Consumer Financial Protection Bureau, CFPB Bulletin 2013-12 at 3 (Oct. 15, 2013), available at
http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf.
8
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borrower remains a beneficiary and occupancy of the property does not change.9 In all of these
cases, unlike ordinary, arms-length transactions in which a new owner takes over the home and
mortgage, the creditor cannot terminate the mortgage and foreclose, but must accept the new
owner and allow the new owner to assume the mortgage note, should the new owner so choose.
Unfortunately, mortgage servicers routinely refuse to provide information or modify mortgages
in these situations.10 Servicers will refuse to modify mortgages even for successor homeowners
who were originally co-borrowers on the loan, claiming that the signature of the deceased
borrower is also needed to modify the mortgage. This kind of servicer error can usually be
overcome by a strong legal advocate. But to a successor homeowner who was not originally a
borrower on the mortgage loan, servicers tend to give an unrelenting refrain: “You are not
entitled to any information about the loan, and you cannot apply for a loan modification.”11
The servicer’s refusal is often baffling to homeowners who want only to keep paying their bills
and stay in their homes. At times, a surviving spouse (more likely to be a woman, based on
longer life expectancies and disparate access to credit) is surprised to learn that, although she
shared in the responsibility of paying the mortgage each month for so many years, she was never
a “borrower” on the loan and is now treated as a stranger, unable to even access an account
statement. Sometimes, servicers refuse to accept payments from the surviving spouse, triggering
a subsequent default. Inevitably, grieving homeowners find themselves confronting a
bureaucratic maze.
This article will discuss the successor homeowner’s rights in these situations of death and
divorce or other family dissolution. We survey their ability to obtain information regarding the
9

12 U.S.C. § 1701j-3(d).
Mortgage servicers are the entities that accept payments and handle correspondence with
mortgage borrowers on behalf of the owners of the loan. Mortgage servicers often have no legal
interest in the payments on the loan, but are entrusted with all of the administration relating to
the loan. See generally Adam J. Levitin & Tara Twomey, Mortgage Servicing, 28 YALE J. ON
REG. 1, 4, 69 (2011) (“[I]n reference to individual loans, servicers do not have a meaningful
stake in the loan's performance.”)
11
See, e.g., National Council of La Raza and National Housing Resource Center, A Snapshot of
Compliance with CFPB Servicing Standards, Jan. 9, 2015, http://blog.nclr.org/2015/01/09/firstanniversary-new-cfpb-rules-mortgage-servicers-playing-fair/; California Reinvestment Coalition,
Chasm Between Words and Deeds X: How Ongoing Mortgage Servicing Problems Hurt
California Homeowners and Hardest-Hit Communities, May 2014,
http://www.calreinvest.org/publications/california-reinvestment-coalition-research; California
Reinvestment Coalition, Chasm Between Words and Deeds IX: Bank Violations Hurt Hardest
Hit Communities, April 2013, http://www.calreinvest.org/publications/california-reinvestmentcoalition-research.
10
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mortgage and, if they so desire, to assume the mortgage and apply for a loan modification. For
many homeowners, the first step is gaining access to basic information. Until homeowners
know how much is owed and what the existing payment terms and status are, they cannot make
decisions about whether they want to keep the home and if they want to assume personal liability
for the mortgage debt. Homeowners’ interest in their homes will generally be subject to the
mortgage debt, and they will lose their home to foreclosure if that debt is not repaid. Without
assumption, however, they bear no personal liability for the debt. Even before assumption,
homeowners need and deserve full access to information on the loan encumbering their home,
including information about the possibility of a loan modification if the loan payment is not
affordable.
Servicers offer a number of reasons for why they cannot communicate with successor
homeowners about the mortgages secured by their homes or evaluate them for modifications of
those mortgages. Servicers cite privacy concerns, banking regulations, due-on-sale clauses in
the mortgage contract, and alleged restrictions on assumption of a mortgage loan. A successor is
often told that she cannot apply for a loan modification to reduce her payment because she’s not
the borrower, and that she can’t become the borrower because she is not “qualified” to assume
the loan.12
None of these impediments expressed by the servicers are real. In Part I of this article, we
explore the scope and immediacy of the problems faced by successor homeowners and the
importance of solving the successor problem. In Part II, we explain that the applicable privacy
regulations do not prevent mortgage servicers from providing information to successor
homeowners who have documented, to the extent necessary, their successor status; rather, these
homeowners have the right to obtain information about the mortgage secured by their home. In
Part III, we describe the common law right to freely assume a mortgage where there is no
enforceable due-on-sale clause. We point out that restrictions on assumption, such as requiring a
loan to be current or forcing the assuming party to “qualify” for the assumption, do not apply in
the context of a transfer covered by the Garn-St Germain Act. We then discuss in Part IV the
availability of loan modifications and other loss mitigation options to successor homeowners. In
Part V, we explore the analogous issue of treatment of a delinquent mortgage loan by a nonborrower homeowner in a chapter 13 bankruptcy plan. In Part VI, we briefly address the
problems faced by surviving spouses and other heirs of reverse mortgage borrowers. Finally, we
conclude in Part VII with policy recommendations for cutting the Gordian knot faced by
successor homeowners who wish to keep their homes.

12

See infra Section I: Scope of the Problem.
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THE SCOPE OF THE PROBLEM

One of the still-unsolved problems revealed by the recent financial crisis is the challenge of
keeping your home if you are a successor homeowner whose name is not on the mortgage loan.
Clarifying the rights of these successors to deal with the mortgages secured by their homes is
particularly important because a substantial number of these homeowners are currently facing
foreclosure due to widespread confusion about the overlapping laws at play.13 Attorneys and
counselors representing homeowners continue to cite this as one of the most difficult problems
that stymies their attempts to save homes from foreclosure.14 In response to these concerns, the
Consumer Financial Protection Bureau issued new proposed regulations under the Real Estate
Settlement Procedures Act in November 2014, to be finalized in 2015, that attempt to address the
successor problem.15 These proposed regulations do not go far enough, and, without important
adjustments we recommend in this article, will fail to resolve the successor quagmire.16
Even as the number of loans in default and foreclosure continues to decline, foreclosure rates
remain above historic pre-recession levels, and some states are seeing an uptick as lenders
attempt to clear foreclosure backlogs.17 Our nation’s return to a healthy, minimal number of
foreclosures is compromised by the significant number of homes that remain underwater.
Through the third quarter of 2014, 10.3% of homes with a mortgage were carrying mortgage
debt in excess of the value of the property. 18 This represents a substantial group of homeowners
for whom refinancing is virtually impossible. Other homeowners face foreclosure because of
lost income or unexpected medical expenses, making current mortgage payments unaffordable.
For many of these households, the death of a borrower or a family breakup will inevitably lead to

13

A Snapshot of Compliance with CFPB Servicing Standards, National Council of La Raza and
National Housing Resource Center (Jan. 9, 2015), http://blog.nclr.org/2015/01/09/firstanniversary-new-cfpb-rules-mortgage-servicers-playing-fair/; Chasm Between Words and Deeds
X: How Ongoing Mortgage Servicing Problems Hurt California Homeowners and Hardest-Hit
Communities, California Reinvestment Coalition (May 2014),
http://www.calreinvest.org/publications/california-reinvestment-coalition-research.
14
Id.
15
Amendments to the 2013 Mortgage Rules under the Real Estate Settlement and Procedures
Act (Reg. X) and the Truth In Lending Act (Reg. Z), 79 Fed. Reg. 74176 (Dec. 15, 2014).
16
See infra Part VII.
17
1.1 Million U.S. Properties with Foreclosure Filings in 2014, Down 18 Percent from 2013 to
Lowest Level Since 2006, Realty Trac ( Jan. 14, 2015),
http://www.realtytrac.com/news/foreclosure-trends/1-1-million-u-s-properties-with-foreclosurefilings-in-2014-down-18-percent-from-2013-to-lowest-level-since-2006/.
18
Equity Report: Third Quarter 2014, Core Logic (Jan. 8, 2015).
http://www.corelogic.com/about-us/researchtrends/equity-report.aspx#.VNOlbC58qJ8.
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a successor homeowner struggling to communicate with the mortgage servicer in an attempt to
save the home from foreclosure.
Consumer advocates have been sounding the alarm over the problems faced by successor
homeowners for the past two years, asking lawmakers and regulators to ensure that successors
have access to information and the ability to apply for a loan modification after a death or
divorce.19 Often referred to as the “widows and orphans” problem, this has been one of the most
pernicious and persistent problems faced by homeowners and their advocates attempting to stop
foreclosures. Even where a struggling homeowner might be able to obtain relief from a
mortgage company, the successor faces additional hurdles that too often leave that homeowner
without any viable options for retaining the home.
Federal agencies and the Government Sponsored Enterprises (“GSEs”) have gradually taken
steps to address the problem. In February 2013, Fannie Mae and Freddie Mac changed their
servicing rules to require servicers of loans held by Fannie and Freddie to evaluate successor
homeowners for loan modification options as if they were the original borrower.20 The Treasury
Department followed suit in August 2013, adding language to the Making Home Affordable
Handbook to require that successor homeowners be evaluated for HAMP loan modifications.21
The Consumer Financial Protection Bureau (“CFPB”) took action to address the problem in
January 2013, when it issued a servicing regulation under the Real Estate Settlement and
Procedures Act (“RESPA”) requiring servicers to identify and communicate with the successor

19

Letter from Housing and Economic Rights Advocates and California Reinvestment Coalition
to Thomas Curry, Sarah Bloom Raskin and Richard Cordray (Dec. 10, 2012),
http://calreinvest.org/system/resources/W1siZiIsIjIwMTQvMDUvMTcvMjFfNDNfNDZfMzEy
X1dpZG93ZWRfSG9tZW93bmVyX0xldHRlcl8xMi4xMC4yMDEyLnBkZiJdXQ/Widowed%2
0Homeowner%20Letter%2012.10.2012.pdf; Testimony of Nadine Lang and Elaine Poon,
Atlanta Legal Aid Society, CFPB Field Hearing, January 17, 2013,
http://www.consumerfinance.gov/blog/2013/01/; Americans for Financial Reform, “Top
Priorities for CFPB Servicing Regulations,”April 2014,
http://www.nclc.org/images/pdf/foreclosure_mortgage/mortgage_servicing/recommend-cfpbservicing-april2014.pdf.
20
Fannie Mae, Lender Letter LL-2013-04 at 1 (Feb. 27, 2013), available at
https://www.fanniemae.com/content/announcement/ll1304.pdf; Freddie Mac, Freddie Mac
Bulletin 2013-3 (Feb. 15, 2013), available at
http://www.freddiemac.com/singlefamily/guide/bulletins/pdf/bll1303.pdf.
21
Department of the Treasury, Supplemental Directive 13-06 (Aug. 30, 2013), available at
https://www.hmpadmin.com/portal/programs/docs/hamp_servicer/sd1306.pdf.
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in interest after learning of the death of the borrower.22 The CFPB noted that it had received
information about the difficulties faced by successors in interest and believed it was essential that
servicers develop policies and procedures to better address this problem.23 In October 2013, the
CFPB issued a Bulletin further clarifying how servicers could comply with 12 C.F.R. §
1024.38(b)(1)(vi), stating that it had “received reports of servicers either outright refusing to
speak to a successor in interest or demanding documents to prove the successor in interest’s
claim to the property that either do not exist… or are not reasonably available.”24
In November 2014, the CFPB issued proposed regulations under RESPA that would
substantially expand the rights of successor homeowners. 25 The CFPB explained that it has
continued to receive reports of difficulties faced by successors attempting to save their homes
despite its rule that took effect in January 2014.26 Under the proposed rule, successor
homeowners would have access to the servicing protections of RESPA and TILA once the
mortgage servicer has confirmed their successor status. While it represents a substantial step
forward, this proposed rule still falls short of what is needed to protect this vulnerable
population.
Actions taken by federal agencies to date have not resolved the problems faced by successor
homeowners. Homeowners’ advocates, including attorneys and the nonprofit housing counselors
who assist with submission of loan modification packages, still report widespread stonewalling
and obfuscation by servicers as they attempt to help successors obtain information about the
mortgage and apply for needed modifications. In one study, 63% of housing counselors
surveyed reported that servicers rarely or never had policies in place to facilitate communication
with successors in interest of deceased borrowers.27 A survey of housing counselors and legal
services attorneys in California found that 87% of respondents stated that the “widows and
orphans problem” persists and more needs to be done.28 Only 13% of respondents stated that the
22

12 C.F.R. § 1024.38(b)(1)(vi), 78 Fed. Reg. 10696 (Feb. 14, 2013), available at
http://www.consumerfinance.gov/regulations/ (Jan. 20, 2013).
23
Id.
24
Consumer Financial Protection Bureau, CFPB Bulletin 2013-12 at 3 (Oct. 15, 2013), available
at http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf.
25
Amendments to the 2013 Mortgage Rules under the Real Estate Settlement and Procedures
Act (Reg. X) and the Truth In Lending Act (Reg. Z), 79 Fed. Reg. 74176 (Dec. 15, 2014).
26
Id.
27
A Snapshot of Compliance with CFPB Servicing Standards, National Council of La Raza and
National Housing Resource Center (Jan. 9, 2015), http://blog.nclr.org/2015/01/09/firstanniversary-new-cfpb-rules-mortgage-servicers-playing-fair/.
28
Chasm Between Words and Deeds X: How Ongoing Mortgage Servicing Problems Hurt
California Homeowners and Hardest-Hit Communities, California Reinvestment Coalition (May
2014), http://www.calreinvest.org/publications/california-reinvestment-coalition-research.
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recent rule changes by the GSEs and the CFPB had solved the problem.29 In 2013, the same
annual survey found that 44% of California advocates responding to the survey said servicers
“always” or “almost always” refuse to discuss loan modification options with widows because
they are not borrowers on the loan.30
The number of successors facing foreclosure as a result of confusion in this area will only grow
in the coming years, and this issue will grow in importance as a cause of avoidable mortgage
foreclosures. As the baby boomer generation continues to age, a significant number of older
homeowners will experience the death of a spouse or partner.31 Whereas 49% of households in
their fifties are comprised of a married couple without children in the house, 60% of households
in their eighties consist of a single person living alone.32 Due to longer life expectancies, women
make up three quarters of this group.33 Because of historical disparate access to credit, a large
number of women becoming the sole owner of a home upon the death of a spouse will not have
been an original borrower on the loan.34 These widows will often experience a loss of income
along with the loss of their partner, making loan modification and assumption the critical step
needed to prevent foreclosure.
Moreover, for the substantial number of households whose homes are underwater, refinancing
will be impossible for years to come. Whereas in the past many heirs or divorced spouses would
refinance to put the mortgage in their name, that is not going to be possible for many who inherit
or are awarded a home in the next decade.
Ultimately, it makes no sense to distinguish the rights of a homeowner to information and
mortgage modification based on whether the homeowner was an original borrower on a note.
Where successor homeowners seek information or modification, their requests should be
evaluated using the same standards as those used for any other homeowner. Foreclosing on a
homeowner who is willing to pay solely because she is a surviving spouse or became the
homeowner after family dissolution is both heartless and unsound economic policy. In the next

29

Id.
Chasm Between Words and Deeds IX: Bank Violations Hurt Hardest Hit Communities,
California Reinvestment Coalition (April 2013),
http://www.calreinvest.org/publications/california-reinvestment-coalition-research.
31
Housing America’s Older Adults: Meeting the Needs of an Aging Population, Joint Center on
Housing Studies of Harvard University, 7-8 (Sept. 2, 2014)
http://www.jchs.harvard.edu/research/housing_americas_older_adults.
32
Id.
33
Id.
34
Id.
30
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section, we explain why privacy concerns should not be a barrier to allowing successors to
access information about the mortgage secured by their home.

II.

SUCCESSOR HOMEOWNERS HAVE A RIGHT TO INFORMATION

When a borrower dies or becomes incapacitated, or relinquishes the home in a divorce
proceeding, the successor homeowner must, minimally, take over management of financial
accounts. Even when all goes well, the successor needs to know how much the monthly
payments are and where to send them. The successor may want to pay off the mortgage, or may
have questions about how the escrow is calculated. Of course, all may not go well, and the
successor homeowner may not be able to make the payments on the mortgage, as structured. In
that case, the successor will need to decide whether it makes sense to assume the mortgage with
a modification of terms, or whether to try to sell the house, seek a short sale or deed-in-lieu of
foreclosure, or simply let the foreclosure proceed.35 To make those decisions, the successor
homeowner needs to know what loss mitigation options are available and what is the balance on
the mortgage.36 Servicers routinely refuse to provide information to successor homeowners in all
these situations.37 Homeowners often are not told the balance on the mortgage, the status of the
escrow account, or the available terms of loss mitigation. Requests for a payment history or to
correct errors in the application of payments are stymied.

35

See, e.g., Brush v. Wells Fargo Bank, N.A., 911 F.Supp.2d 445, 462 (S.D. Tex. 2013) (“This
means that Mrs. Brush had several options. She could: (1) let Wells Fargo foreclose on the
Property; (2) make mortgage payments without assuming the underlying debt; or (3) assume the
underlying debt based on the terms in the original mortgage documents.”).
36
See McGarvey v. JP Morgan Chase Bank, N.A., 2013 WL 5597148 (E.D. Cal. Oct. 10, 2013)
(order granting in part and denying in part Chase’s motion to dismiss) (complaint alleged that
daughter, who was not a borrower on the note, paid thousands of dollars in an attempt to keep the
home, while waiting for Chase to provide her with information about the mortgage and available
loss mitigation options; noting that the home was lost at a foreclosure sale); Consumer Financial
Protection Bureau, CFPB Bulletin 2013-12 at 3 (Oct. 15, 2013), available at
http://files.consumerfinance.gov/f/201310_cfpb_mortgage-servicing_bulletin.pdf (“CFPB
Bulletin 2013-12”) (discussing need for servicers to have policies and procedures in place to
provide information to successor homeowners on account information and loss mitigation
options).
37
See, e.g., McGarvey, 2013 WL 5597148 at *1 (“While treating plaintiff as the borrower for
purposes of foreclosure, defendant intermittently refused to communicate with plaintiff for any
other purpose because she was not the borrower.”); CFPB Bulletin 2013-12 at 2 (Oct. 15, 2013)
(noting that guidance was adopted after receiving “reports of servicers either outright refusing to
speak to a successor [homeowner] or demanding documents to prove the successor
[homeowner]’s claim to the property that either do not exist (e.g., probate court documents for an
estate that is not required to go through probate) or are not reasonably available.”).
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Servicers sometimes invoke consumer privacy in refusing to provide this information and, in
particular, the provisions of the federal Gramm-Leach-Bliley Act (GLBA). The introductory
section of the GLBA proclaims, “It is the policy of the Congress that each financial institution
has an affirmative and continuing obligation to respect the privacy of its customers and to protect
the security and confidentiality of those customers' nonpublic personal information.”38 But these
general, pro-consumer, privacy protections should not bar successor homeowners from accessing
the information they need to make decisions about their homes and the debt secured by those
homes.
In general, under GLBA, covered financial institutions may not disclose a customer’s “nonpublic
personal information” to a “nonaffiliated third party.”39 This leads to two questions in the
context of successor homeowners: Is the information about the mortgage balance, and the terms
of the mortgage, “nonpublic information” whose disclosure would violate the terms of GLBA?
And are successor homeowners “nonaffiliated third parties” to whom such information may not
be disclosed?
Most of the information sought by successor homeowners is unlikely to strike ordinary people as
private information about people other than the successor homeowner. Often, successor
homeowners are seeking generic information that will enable the successor homeowner to
manage the inherited financial obligations, including information about where to send payments,
how payments are applied, and the availability and process for obtaining a loan modification.
The original borrower’s private financial information, including credit score, income, or
expenses, is less relevant to the successor homeowner than information about the servicers’
policies and procedures. Successor homeowners may also be seeking to provide their own
personal financial information to the servicer, to enable an assumption, a loan modification, or a
transfer of a homeowner’s insurance policy, for example, or they may be seeking information
about the balance of the mortgage encumbering their home. Only the balance of the mortgage
on the home should fall within the purview of GLBA-covered information, and even there, the
mortgage balance on the successor’s home is, first and foremost, the successor’s private financial
information. GLBA does not prevent the disclosure of a person’s private financial information
to that person, but only to third parties. Where successor homeowners seek information about
the mortgage on their home, an ordinary, commonsense reading of privacy suggests that it is the
privacy of successor homeowners that is at stake. If that is the case, GLBA should not prevent
the provision of necessary information to successor homeowners.

38
39

15 U.S.C.A. § 6801(a).
15 U.S.C.A. § 6802(a).
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The existence of a mortgage lien on the home is not private. Mortgages, or deeds of trust, are
public documents.40 The consumer’s name and address, and the fact that the consumer’s interest
in the home is subject to a mortgage are all publicly available, at the local land records office,
and so excluded from GLBA’s protections.41
But mortgages do not contain the critical payment terms,42 nor do they disclose the balance owed
on the mortgage. Balance and payment history on an account are private, in general, under the
GLBA regulations.43 However, this information is not private once the foreclosure process is
initiated.44 In nearly half of all states, foreclosure is judicial, which means that the foreclosure is
initiated by the filing of a public law suit.45 The initial complaint must, to state a cause of
action, reveal the date and amount of the delinquency and the outstanding balance.46 Even if the
foreclosure is conducted through a power of sale provision in the mortgage or deed of trust,
without the benefit of judicial review, information about the foreclosure will be made publicly
available through publication in newspapers advertising the sale. 47 Providing this information in

40

Lingad v. Indymac Fed. Bank, 682 F. Supp. 2d 1142, 1146 (E.D. Cal. 2010) (“The Deed of
Trust and Assignment of Deed of Trust are publicly recorded documents. . .”); Wright v. Bank of
Am., 3:14-CV-94-RJC-DCK, 2014 WL 1775992, at *3 n.4 (W.D.N.C. May 5, 2014) (“…[d]eeds
of Trust are public records.”).
41
12 C.F.R. § 1016.3(p)(1) (previously codified at C.F.R. § 216.3(p)(1)(i), repealed by 79 FR
30708-01). Since August 2014, pursuant to the Dodd-Frank Act, authority to promulgate rules
implementing the GLBA has been transferred from the Federal Reserve to the Consumer
Financial Protection Bureau.
42
The payment terms are memorialized in the note, which is not recorded, not the mortgage,
which often is recorded.
43
12 C.F.R. § 1016.3(q)(2)(i)(B) (previously codified at 12 C.F.R. § 216.3(o)(2)(i)(B), repealed
by 79 FR 30708-01).
44
12 C.F.R. §1016.14(b)(2)(vi)(a) (previously codified at C.F.R. § 216.14(b)(2)(vi)(a), repealed
by 79 FR 30708-01.12 C.F.R. § 216.14(b)(2)(vi)(a)) (providing that disclosing information as
necessary to collect accounts does not violate GLBA). See, e.g., Lamarque v. Centreville Sav.
Bank, 22 A.3d 1136, 1141 (R.I. 2011) (finding disclosure of payoff amount of senior mortgage
to purchaser of junior mortgagee’s interest not violative of Gramm-Leach-Bliley and not an
invasion of homeowner’s privacy interests). Cf. Dunmire v. Morgan Stanley DW, Inc., 475 F.3d
956, 961 (8th Cir. 2007) (finding information related to brokerage account lost its private
character when the account holder filed a complaint against his brokerage firm, and in the
alternative, that delivery of information was part of an “appropriate and acceptable method of
settling or collecting a debt it believed [plaintiff] owed—a valid exception under the GLBA.”).
45
JOHN RAO & GEOFF WALSH, NAT’L CONSUMER L. CTR., FORECLOSING A DREAM: STATE LAWS
DEPRIVE HOMEOWNERS OF BASIC PROTECTIONS 12 (2009), available at
http://www.nclc.org/images/pdf/foreclosure_mortgage/state_laws/foreclosing-dream-report.pdf.
46
See, e.g., 735 Ill. Comp. Stat. 5/15-1504 (setting out form complaint).
47
See JOHN RAO ET AL., NAT’L CONSUMER L. CTR., FORECLOSURES: MORTGAGE SERVICING,
MORTGAGE MODIFICATIONS, AND FORECLOSURE DEFENSE 110 (4th ed. 2012) (“Nearly all states
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a public forum but not to a homeowner who is trying to reinstate the mortgage violates both
common sense and the underlying policy rationale for GLBA: public disclosure of a threatened
foreclosure may trigger calls from opportunists hoping to cash in on an anxious and desperate
homeowner and even, sometimes, identity theft.48 In these circumstances, homeowners are
better served by the direct provision of information from their servicers, rather than receiving it
from a third-party, interested mostly in separating the homeowner from her remaining savings.
Information about the availability of loss mitigation also is not private information. Most
information about loss mitigation options is available in some public forum, even if figuring out
which options are available in one’s particular case is challenging, at best. To the extent loss
mitigation options invoke privacy concerns, they are those of the successor homeowner, not the
original borrower. Successor homeowners will need to provide information to the servicer about
their own income and expenses; the income and expenses of the original borrower are beside the
point.
Some information sought is arguably nonpublic personal financial information, implicating
GLBA protections, as in disclosure of the payment history on an account pre-foreclosure.
However, disclosure of mortgage-related information to successor homeowners is not disclosure
to a stranger, or using the GLBA language, a nonaffiliated third party. Whether or not the
successor homeowner was a party to the original transaction, the terms of the mortgage and note
are her own personal financial information, not those of a third party.49 The successor
homeowner owns the collateral, and her rights are subject to the mortgage. In seeking
information about the mortgage, whether the escrow balance, the payoff amount, or the loss
mitigation options, the successor homeowner is seeking her own personal financial information.
Reliance on GLBA in this context is misplaced.50

require some form of public notice, either by legal advertisement in a newspaper or posting in a
public place.”).
48
See Federal Trade Commission, Mortgage Relief Scams (May 2012), available at
http://www.consumer.ftc.gov/articles/0100-mortgage-relief-scams (“Fraudsters use a variety of
tactics to find homeowners in distress. Some sift through public foreclosure notices in
newspapers and on the internet or through public files at local government offices, and then send
personalized letters to homeowners.”)
49
See Brush, 911 F.Supp.2d at 471 (finding homeowner who inherited home from elderly father
for whom she was caretaking had a right to assume mortgage, did assume mortgage through
execution of loan modification agreement, and was therefore a consumer, “one who has a
consumer debt,” under the Texas Debt Collection Act).
50
See, e.g., Lamarque, 22 A.3d at 1141 (finding disclosure of payoff amount of senior mortgage
to purchaser of junior mortgagee’s interest not violative of Gramm-Leach-Bliley and not an
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Moreover, disclosure of this information falls cleanly within exceptions to GLBA protections.
GLBA has several relevant exceptions: disclosure is permitted when it is pursuant to a
transaction requested by the consumer,51 with the consumer’s “consent or at the [consumer’s]
direction,”52 in connection with servicing the consumer’s account,53 to the consumer’s legal
representative, or to someone with a beneficial interest “relating to the consumer.”54 Requests
for information are likely to fit all of these exceptions.
Transfers to successor homeowners are often pursuant to a transaction requested by the
consumer, or at the consumer’s consent or direction. The successor homeowner is, in many
cases, only the successor homeowner by virtue of some agreement with the original borrower.
Whether the successor homeowner acquires her interest through a judicial deed after divorce, or
upon death, or via a transfer during life from her spouse—done for estate planning purposes or to
recognize a new marriage—the successor becomes the successor homeowner through a transfer
of rights taken by or on behalf of the original borrower. In many of these cases, the original
borrower will be providing clear direction, as through a will or a transfer during life to a spouse
or child. Where the transfer occurs through a divorce settlement or intestate succession, the
original borrower’s consent is, as a legal matter, implied: in both cases, the law directs an
outcome on behalf of the original borrower. Where the successor homeowner seeks information
pursuant to such a transfer, GLBA provides an exception to its information-sharing restrictions.
Servicers are empowered to share with the successor all necessary information to effectuate the
transfer.
Successors will often be operating explicitly as the original borrower’s legal representative.
They may have been appointed by a court, in a divorce or probate proceeding, or they may be
fulfilling their duties under an agreement with the original borrower. Whatever information the
successor homeowner seeks is because of her beneficial and legal interest in the property serving
as collateral for the account, and in tandem with her fiduciary and legal representation of the
original borrower in connection to the transfer of the property. Successor homeowners fall
clearly into the GLBA exception for persons acting in a representative capacity for the consumer
or holding “a legal or beneficial interest relating to the consumer”55 in many, if not all, cases.

invasion of homeowner’s privacy interests because of the vested property interest held by the
purchaser of the junior mortgage).
51
15 U.S.C. § 6802(e)(1).
52
15 U.S.C. § 6802(e)(2).
53
15 U.S.C. § 6802(e)(1)(B).
54
15 U.S.C. § 6802(e)(3)(D), (E).
55
15 U.S.C. § 6802(e)(3)(D), (E).
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The two main government sponsored entities (“GSEs”), Fannie Mae and Freddie Mac, as part of
their role in supporting the secondary market for home mortgages, establish requirements for
mortgage servicing.56 Both Fannie and Freddie have extensive guidance about the treatment of
successor homeowners. Freddie Mac’s guidance explicitly addresses the need for the servicer to
provide the successor homeowner with information. Without discussing GLBA, Freddie Mac
requires its servicers to provide whatever information is necessary “to allow the transferee to
continue making Mortgage payments or to process a request by the transferee to assume the
Mortgage, if applicable.”57 Freddie Mac thus mandates the provision of information to
successors—in part because providing the information is necessary for servicing the account, for
ensuring the steady flow of payments, and in part because providing such information is
necessary to complete a transfer initiated by the original borrower.
GLBA and other privacy concerns do not block the provision of information necessary to allow
the successor homeowner to evaluate her responsibilities under the mortgage and take on those
responsibilities. The GLBA provisions are largely irrelevant in the case of successor
homeowners who seek information about the extent of their own financial obligations, including
the debt owed on their own homes. GLBA has so little to say about what information should be
provided to successor homeowners that Freddie Mac does not take the trouble to address it when
mandating that servicers provide successor homeowners with information about the mortgage.
As with many objections raised by servicers to assisting successor homeowners, GLBA and
privacy concerns are a red herring.
In the next section, we will discuss the successor homeowner’s rights to formally take on the
responsibilities of the mortgage, including the payment obligation. This right of assumption is a
long-standing right under common law. Servicers’ refusal to recognize assumptions by
successor homeowners is yet another false trail.

III.

SUCCESSOR HOMEOWNERS HAVE A RIGHT TO ASSUME THE MORTGAGE

Once a successor has gotten basic information and established communication with a mortgage
servicer, she will be in a position to decide whether or not she wishes to continue paying on the
mortgage, with or without a modification. Usually, in order to process a modification, the
servicer will require that the successor assume the deceased spouse’s obligation on the mortgage.
56

See, e.g., Elizabeth Renuart et al., FORECLOSURE PREVENTION COUNSELING:
PRESERVING THE AMERICAN DREAM 109-110 (2d Ed. 2009).
57
See, e.g., Freddie Mac, Freddie Mac Bulletin 2013-3 (Feb. 15, 2013), available at
http://www.freddiemac.com/singlefamily/guide/bulletins/pdf/bll1303.pdf (“Freddie Mac,
Bulletin 2013-3”).
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Mortgagees will often insist on assumption in order to maintain privity of contract between the
mortgagee and the person on whose behalf they are modifying the mortgage.
Sometimes, servicers attempt to block these assumptions and refuse to evaluate the successor for
a modification because the mortgage is in default or the successor cannot “qualify” to assume the
loan on its existing terms. In transfers through death or divorce, servicers have no legal basis to
limit or condition assumption of the loan by a successor homeowner, as we explain in this
section. Indeed, the bulk of the case law involves the inverse: a creditor attempting to force the
assumption of a mortgage by a transferee homeowner in order to access another source of funds
to pay the mortgage debt.58 Creditors and their agents are powerless both to mandate an
assumption by a successor homeowner and to block it.

A.

How Assumption Works

Whenever any homeowner acquires title to the property, that ownership interest may be subject
to a mortgage or other liens.59 The mortgage may be a prior mortgage, as it is in the case of
surviving spouses or children who inherit a family home, or it may be a mortgage taken out to
finance the acquisition of the property, as in most home purchases. In general, if there is a preexisting mortgage in place at the time the homeowner acquires an ownership interest in the
property, that ownership interest is subject to the mortgage.60 If the mortgage debt is not paid,
the mortgage may be foreclosed and the property taken to satisfy payment of the debt. 61 The
new homeowner has a significant stake in ensuring the payment of the mortgage debt. The new
homeowner does not necessarily, however, have any personal, legal, obligation to pay the debt. 62
58

See, e.g., Elliott v. Denver Joint Stock Land Bank of Denver, 110 P.2d 979, 980 (Colo. 1941);
Bay v. Williams, 1 N.E. 340 (Ill. 1884), overruled by Olson v. Etheridge, 686 N.E.2d 563
(1997); Hamilton Co. v. Rosen, 191 A. 255, 257 (R.I. 1937); Federal Land Bank of Omaha v.
Houck, 4 N.W.2d 213, 215 (S.D. 1942).
59
In general, mortgages form a lien on the title of the property. In some states, title is transferred
to a trustee for the mortgage holder, but the trustee holds title in a fiduciary capacity—the
beneficial owner remains the homeowner and the full legal title reverts to the homeowner upon
payoff of the mortgage. See, e.g., Faneuil Investors Grp., Ltd. P'ship. v. Bd. of Selectmen of
Dennis, 913 N.E.2d 908, 913-14 (Mass. App. Ct. 2009), aff'd, 933 N.E.2d 918 (2010) (discussing
the differences between title theory and lien theory related to mortgages).
60
55 Am. Jur. 2d Mortgages § 1021 (2014).
61
See Restatement (Third) of Property: Mortgages § 5.2, cmt. b. at 351 (1997) (“A non-assuming
transferee has the risk of loss of title to the real estate by foreclosure if the secured obligation is
not performed . . .”).
62
See McVeigh v. Mirabito, 556 So. 2d 1226, 1227 (Fla. Dist. Ct. App. 1990); Adams v. George,
812 P.2d 280, 284 (Idaho 1991); Vaughn v. SecurityNational Mortg. Co., 2012 WL 3016859, at
*3 (Tex.App. July 24, 2012) (transferee “of property securing a mortgage is not obligated to pay
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Only if the homeowner “assumes” the mortgage debt is the homeowner personally liable on the
debt.63
Before proceeding further, we should revisit the legal distinction between the mortgage and the
note. We commonly use the word “mortgage” to refer both to the mortgage (or deed of trust)
and the note. They are, however, two different legal documents.64 The note is the legal
obligation to pay, and with it flows personal liability for the debt.65 The mortgage provides an
enforcement mechanism for nonpayment: the mortgage provides that if the debt is not paid, the
holder of the mortgage may initiate foreclosure and take the home in payment of the debt. In
most states, the holder of the note may pursue the erstwhile homeowner for any deficiency
between the amount of the debt at the time of foreclosure, including costs and fees, and the
amount realized by the sale of the home at the forced foreclosure sale.66 Thus, when the
successor homeowner acquires title to the property, that title is usually subject to the mortgage
(exceptions are usually limited to when the successor homeowner had an interest in the land
prior to the execution of the mortgage, and that interest was not made subject to the mortgage at
the time of its execution). The successor homeowner can lose the home if the mortgage is not
paid, if her interest is subject to the mortgage. Without assumption, however, the successor
homeowner has no personal liability on the note. If there is a foreclosure, the successor
homeowner will not have to make up any deficiency, unless she assumes the debt.

the mortgage simply because title is acquired with knowledge or notice of its existence or
because the purchaser agreed to take the encumbered property.”); Kansas City Life Ins. Co. v.
Hudson, 71 S.W.2d 574, 576 (Tex.Civ.App. 1934); Fluke Capital & Mgmt. Servs. Co. v.
Richmond, 724 P.2d 356, 362 (Wash. 1986) (finding purchase of property without more does not
equate to personal assumption of liability for debt); 55 Am. Jur. 2d Mortgages § 1073 (2014);
Restatement (Third) of Property: Mortgages § 5.2, cmt. b. at 351 (1997) (“A transferee does not,
merely by acquiring mortgaged real estate, become personally liable on the obligation secured by
the mortgage. Only an express assumption of liability will have that effect.”).
63
See, e.g., Hussey v. Ragsdale, 831 S.W.2d 279, 280 (Tenn. 1992); 13 WILLISTON ON
CONTRACTS § 37:43 (4th ed. 2014).
64
See, e.g., Elizabeth Renuart, Property Title Trouble in Non-Judicial Foreclosure States: The
Ibanez Time Bomb?, 4 WM. & MARY BUS. L. REV. 111, 131 (2013).
65
Cf. Bankers Trust Co. of California, NA v. Boydell, 46 Fed.Appx. 731 (5th Cir. 2002)
(unpublished) (finding homeowner’s selling her interest in the property irrelevant in action to
enforce the note).
66
55 Am.Jur.2d Mortgages § 760 (1996) (discussing deficiency judgments); JOHN RAO & GEOFF
WALSH, NAT’L CONSUMER L. CTR., FORECLOSING A DREAM: STATE LAWS DEPRIVE
HOMEOWNERS OF BASIC PROTECTIONS 3-4 (2009),
http://www.nclc.org/images/pdf/foreclosure_mortgage/state_laws/foreclosing-dream-report.pdf
(deficiency judgments permitted in 36 states).
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The decision to assume, then, is an important one for the homeowner. Once the successor
homeowner assumes the debt, she may not be able to escape the debt, even if she loses the home.
This decision, to assume or not, is the homeowner’s decision to make: the bank cannot force the
homeowner to assume the mortgage.67 An assumption is an agreement between the buyer and
the seller, or the original homeowner and successor homeowner, for the new homeowner to
assume personal responsibility for payments on the mortgage debt.68 The mortgagee is a thirdparty beneficiary to this agreement,69 which provides the mortgagee with an additional party to
recover from should the debt go unpaid, but it is not an agreement between the mortgagee and
the successor homeowner. And the mortgagee is largely powerless to either force or block an
assumption, absent a contractual provision in the note or mortgage (the contract documents) with
the original borrower.70
The assumption of the legal obligation to pay the mortgage debt is analytically distinct from the
assignment of the right to occupy and use the land and receive unencumbered title upon
completion of the mortgage payments.71 But both flow from an agreement between the original
homeowner and the successor homeowner, and represent a transfer of rights and responsibilities
of the original homeowner under the mortgage contract to the new homeowner. Because the
creditor is not a party to the agreement between the homeowners, the creditor may not dictate the
terms of that agreement, whether it involves an assumption and assignment or simply an
assignment.72

67

See, e.g., Elliott, 110 P.2d at 982 (finding against bank despite existence of assumption clause
in the deed of transfer; new property owner had no knowledge of the assumption clause).
68
See, e.g., Yasuna v. Miller, 399 A.2d 68, 73 (D.C. 1979) (“In mortgage law, ‘assumption’ is a
term of art, defined by reference to the transaction between buyer and seller. . . . . The grantee
may. . . specifically agree with the seller to assume personal and primary responsibility for
payment of the debt secured by the mortgage.”).
69
Restatement (Third) of Property: Mortgages § 5.1, cmt. d. (1997).
70
See, e.g., Olson v. Etheridge, 686 N.E.2d 563, 569 (Ill. App. Ct. 1997) (holding that
contracting parties can change their agreement without the third-party beneficiary’s consent,
until and unless “the third-party beneficiary, without notice of the discharge or modification,
materially changes position in justifiable reliance on the promise, brings suit on the promise or
manifests assent to the promise at the request of the promisor or promisee”).
71
See, e.g., Davey v. Nessan, 830 P.2d 92, 95 (Mont. 1992) (elaborating on the distinction
between assignment of contractual rights and assumption of contractual duties in the mortgage
context).
72
See, e.g., Olson, 686 N.E.2d at 569 (holding that contracting parties can change their
agreement without the third-party beneficiary’s consent, until and unless “the third-party
beneficiary, without notice of the discharge or modification, materially changes position in
justifiable reliance on the promise, brings suit on the promise or manifests assent to the promise
at the request of the promisor or promisee”).
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Once the successor makes the decision to assume the mortgage, usually in order to obtain a
modification to the payment terms of the note, there is no set formula for the successor to assume
the legal obligation of the payment of a mortgage note.73 An assumption need not be in
writing.74 Making payments combined with seeking a modification of the payment terms may be
enough to demonstrate assumption.75 Signing a modification agreement that includes a promise
to pay the modified mortgage may be enough.76 Negotiating a modification of the loan and
agreeing to make the payments on the note may be enough.77 Acceptance of a deed that specifies
the successor is assuming personal liability for the mortgage may be enough.78 Nonetheless,
although there are no formal words required, the successor’s assent to that assumption of legal
responsibility for the debt cannot be presumed.79 Making payments alone, without more, is not
enough.80

73

See, e.g., Brush, 91 F. Supp. 2d at 462 (language of assumption “need not be in the form of an
Assumption Agreement in order to be effective.”); Bayou Land Co. v. Talley, 924 P.2d 136, 152
(Colo. 1996) (“Although an assumption agreement must be express and in writing, there is no
requirement that any particular language must be used in the granting instrument in order to
create an assumption.”); Brosseau v. Lowy, 70 N.E. 901, 410 (Ill. 1904); Yager v. Rubymar,
230 N.Y.S.2d 609, 615 (N.Y. Sup. Ct. 1962) (finding transferee homeowner liable for deficiency
where there was no express assumption of the debt, but a “covenant to pay”; “[I]t is not
necessary, in the absence of any controlling statute to the contrary, that the word ‘assume’ be
used for the establishment of such intent.”); Restatement (Third) of Property: Mortgages § 5.1,
cmt. a. (1997).
74
See Restatement (Third) of Property: Mortgages § 5.1, Transfers with Assumption of Liability
(1997) (noting that the Statute of Fraud, which requires transfers of land to be in writing, does
not cover assumptions in most states; assumptions are not transfers of interest in land, but an
acceptance of a personal obligation to make payments).
75
See Chicago Assets Co. v. Watrous, 262 Ill. App. 254, 264-5(1st Dist. 1931) (finding such
conduct ratified terms of deed delivered to them, where the deed said the new homeowners were
assuming the mortgage).
76
See, e.g., Brush, 91 F. Supp. 2d at 462.
77
Bayou Land Co., 924 P.2d at 152-54; Lillie v. McFarlin, 25 N.E.2d 896, 899(Ill.App. 1940).
But see Allen v. Hoopes, 249 N.W. 570, 572 (Minn. 1933) (finding no assumption where grantee
negotiated extension of mortgage, but did not make an explicit promise to pay the mortgage).
78
See, e.g., Chicago Assets Co., 262 Ill. App. at 261. Cf. McVeigh, 556 So. 2d at 1227 (finding
no assumption where deed stated property taken subject to second mortgage, but no personal
liability for second mortgage assumed); Marks v. Muir, 274 N.W. 786, 790 (Mich. 1937)
(finding no assumption where acceptance of deed containing assumption clause was disputed and
insertion of assumption clause into deed was done without the buyer’s knowledge or consent).
79
See, e.g., Brush, N.A., 91 F. Supp. 2d at 462 (“Authority to assume the mortgage, however, is
not actual assumption.”); Chelsea Groton Sav. Bank v. Factory Square, Ltd., 1990 WL 279592,
at *2 (Conn. Super. Ct. Sept. 5, 1990); Cassidy v. Bonitatibus, 473 A.2d 350, 351 (Conn. Super.
Ct. 1984) (“Assumption of a mortgage by a grantee will not be presumed, and an agreement to
do so must be established by clear and convincing proof.”), aff’d, 497 A.2d 1018, 1019 (Conn.
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The homeowner may seek the bank’s agreement to the assumption. That may be done in order to
release the prior homeowner from liability for the mortgage debt, especially in case of divorce,
or to ensure that the successor homeowner receives timely notice from the bank in the event of
changes to the payment or a default. The ability of the bank to refuse agreement to the
assumption is limited, as discussed in the next section.

B. Transfers of Land and the Common Law Right to Assume the
Mortgage
The right to assume a mortgage flows from and follows on the transfer of title in land. Interests
in land are freely transferable.81 While the transfer of a home from one spouse to another, or
from a parent to a child, may be subject to a mortgage, the existence of the mortgage does not by
itself prevent the transfer of title.82 A homeowner does not need to seek consent of the
mortgagee in order to transfer her interest in the land.83 When a spouse or parent dies, for
Ct. App. 1985); Hennessey v. Rafferty, 61 N.E.2d 409 (Ill. App. Ct. 1945) (abstract) (finding
evidence did not support assumption ); Hussey v. Ragsdale, 831 S.W.2d 279, 280 (Tenn. 1992)
(“To be held personally liable he must in some manner assume the debt. Such liability will not be
implied.”) (quoting 9 G. THOMPSON, THOMPSON ON REAL PROPERTY § 478 (1958 &
Supp.1981)); Vaughn, 2012 WL 3016859 at *3 (transferee “of property securing a mortgage is
not obligated to pay the mortgage simply because title is acquired with knowledge or notice of its
existence or because the purchaser agreed to take the encumbered property.”). Cf. Davey, 830
P.2d at 96 (finding, in context of land installment contract, that “there can be no implied
assumption of contractual liabilities in real estate transactions. Because of the complexity of
these transactions, the large amounts of money that are typically involved, and the customary
presumption that the only obligations are those which have been expressed, a rule that would
permit the inadvertent assumption of debt is inappropriate.”).
80
See, e.g., Adams, 812 P.2d at 284 (“if property is purchased ‘subject to’ an existing
encumbrance, the mere fact that the purchaser makes payments on the existing mortgage does
not establish that the purchaser has assumed personal liability for the debt”); Debral Realty, Inc.
v. Marlborough Co-op. Bank, 717 N.E.2d 1023, 1028 (Mass. App. Ct. 1999) (rejecting bank’s
bank claims that when plaintiff made the monthly payments due on the note it assumed that
mortgage debt); Tomlinson v. Warner Bros. Theatres, 9 A.2d 774, 776 (N.J.Ch. 1939) (rejecting
lender’s contention that payments made by grantee evidenced assumption of payment
obligation).
81
See, e.g., Nat'l Mem'l Park v. C.I.R., 145 F.2d 1008, 1015 (4th Cir. 1944) (“[A]n interest in
land [is] usually irrevocable and freely transferable.”); Cottrell v. Nurnberger, 47 S.E.2d 454,
456 (W. Va. 1948) (same).
82
See, e.g., 1 LAWRENCE R. AHERN, THE LAW OF DEBTORS AND CREDITORS §8:10 (2013)
(mortgagors may transfer their property interest); 55 Am. Jur. 2d Mortgages § 1018 (2014).
83
See, e.g., In re Smith, 469 B.R. 198, 202 (Bankr. S.D..N.Y. 2012) (“The consent of the
Creditor was not required for the transfer of Nevilla Challenger's interest in the home to the
Debtor, regardless of whether the mother was alive or whether an estate had been created.”);
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example, the title to the land unquestionably transfers without the lender’s consent or oversight. 84
The question is, what happens to the mortgage? Nothing about the transfer itself removes the
security interest from the land or erases the homeowner’s need to repay the debt.85 The original
homeowner, or the homeowner’s estate, must pay off that mortgage—either by continuing to
make the payments on the contract or by using the sale proceeds to pay off the mortgage. 86 For
many homeowners, it may seem easier to assign their rights and obligations under the mortgage
to the new homeowner and have the new homeowner assume the payment obligation.
As a general rule, homeowners are free to do this. Under common law, contracts are freely
assignable.87 Creditors, for example, routinely assign notes and mortgages to third parties, along
with the concomitant responsibility to release the mortgage upon full payment.88 Contracting
parties are bound to complete their contract, and deliver the widgets required, but they are
typically free to have a third party deliver the widgets and accept payment for the widgets,
provided the widgets are of the same specifications and delivered in the same manner as called
for in the original contract. Most existing mortgage contracts contemplate the possibility of a
homeowner’s assignment of rights by providing that the contract shall bind the borrower’s

Badran v. Household Fin. Corp., III, 2008 WL 4335098, at *4 (Mich. App. 2008) (finding
mortgagee’s sole remedy for unauthorized transfer is to accelerate the note; mortgagee has no
authority to void deed); Bermes v. Sylling, 587 P.2d 377, 384 (Mont., 1978); In re Fogarty's
Estate, 300 N.Y.S. 231, 236 (N.Y.Sur. 1937).
84
55 Am. Jur. 2d Mortgages § 1020 (“The interest of a mortgagor in mortgaged property is
devisable and descendible. It descends to the heirs of the deceased mortgagor, subject to the
mortgage . . . . This rule . . . prevail[s] even where the mortgagor dies after a decree of sale in
foreclosure, but before the sale is made.”).
85
See, e.g., Berg v. Liberty Federal Sav. and Loan Ass'n, 428 A.2d 347, 349 (Del. 1981); U.S. v.
Rivera Rivera, 671 F. Supp. 886, 887 (D.P.R. 1987).
86
See, e.g., 1 LAWRENCE R. AHERN, THE LAW OF DEBTORS AND CREDITORS §8:10 (2013)
(cataloguing three ways in which a mortgagor may sell her interest in the land: 1) a transfer of
the land subject to the mortgage, with no assumption; 2) a transfer of the land with an
assumption of the mortgage, and 3) paying off the mortgage in full at the time of sale of the
land).
87
United States v. Doe, 940 F.2d 199, 204 (7th Cir. 1991) (“In general, unless the parties have
agreed otherwise, contract rights are freely assignable unless assignment would materially
change the duties of the obligor, increase the obligor's risk, or impair the obligor's chance of
obtaining return performance.”)
88
See 1 LAWRENCE R. AHERN, THE LAW OF DEBTORS AND CREDITORS § 2:129 (2014) (“. . .
mortgage loans are commonly assigned, sold or otherwise transferred after closing and that the
lender may not remain the servicer of the loan.”); St. Georges Liquors, Inc. v. International
Underwriters Inc., 1986 WL 4870, at *3 (Del. Ch. Apr. 15, 1986).
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“successors and assigns.”89
There are only three exceptions to the presumption of assignability: the contract is for personal
services (if you contract for James Earl Jones or Marvin Gaye to read you a bedtime story, you
want James Earl Jones or Marvin Gaye, not the authors of this article to read to you, however
fluent our diction), the assignment is against public policy, or there is a provision in the contract
that forbids assignment.90 As a result, because contracts to pay mortgage obligations are not for
personal services, but for the payment of money, and their assignment is not generally against
public policy, if a lender wants to ensure performance by the original borrower, the lender must
restrict the right of the borrower to assign her rights to third parties in the mortgage contract.
Absent such a contractual provision, the lender is powerless to prevent assignment by the
borrower and assumption by a third party.91
Historically, particularly in periods of rising interest rates, existing homeowners often assigned
their mortgage contracts to the new homeowner and required the new homeowner to assume the
89

See, e.g., Toone v. Wells Fargo Bank, N.A., 716 F.3d 516, 519 (10th Cir. 2013) (Deed of Trust
provided that its covenants and agreements “shall bind and benefit the successors and assigns of
Lender and Borrower”); Mackenzie v. Flagstar Bank, FSB, 2013 WL 139738 (D. Mass. Jan. 9,
2013) aff'd, 738 F.3d 486 (1st Cir. 2013) (quoting 2007 Deed of Trust with identical language).
See also Andrews v. Holloway, 231 S.E.2d 548, 549 (Ga. Ct. App. 1976) (holding that lender’s
consent to assumption was not required where mortgage contract provided it was binding on the
borrower’s “assigns”). After 2007, this clause of the Uniform Instrument promulgated by Fannie
Mae and Freddie Mac was changed to state that if a successor assumes the obligations of the
security instrument in writing “and is approved by Lender,” the successor “shall obtain all of
Borrower’s rights and benefits under this Security Instrument.” See, e.g., Freddie Mac,
California Single-Family Fannie Mae/Freddie Mac Uniform Instrument at ¶18 (2014). This
change in the form, however, cannot alter the common law rule that contracts are freely
assumable and assignable. See supra note 63.
90
See 6 Am. Jur. 2d Assignments § 52 (2014)(“An executory contract may be nonassignable
because it involves personal services. . . .”).
91
See, e.g. Solomon v. Copping, 112 So. 2d 749, 751 (La. Ct. App. 1959)(“[I]t is well settled
that, where there is in an act of mortgage no statement to the effect that it cannot be assumed
without the written consent of the mortgagee, the transfer of property may be made and the
mortgage may be assumed . . . .”); L. Klein, Inc. v. Escarra, 122 So. 880 (La. App. 1929)
(finding mortgagee powerless to prevent assumption of mortgage); Bermes, 587 P.2d at 384
(“The agreement between the parties contained no prohibition on assignment or transfer of the
mortgaged lands. Sylling as mortgagee, therefore, could neither disapprove nor interfere with
Bermes' attempt as mortgagor to trade the Barber Ranch to Harris subject to the mortgage.”);
Young v. Hawks, 624 P.2d 235, 237 (Wyo., 1981). Cf. Federal Nat’l Mortgage Ass’n v. C.I.R.,
90 T.C. 405, 415 n.13 (Tax Court 1988) (“Prior to 1972, conventional mortgages frequently
contained no ‘due-on-sale’ clauses, and were freely assumable . . . .”), aff’d, 896 F.2d 580 (D.C.
Cir. 1990).
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mortgage obligations.92 If the new homeowner could assume the mortgage, that saved on the
uncertainty of any financing contingency in the mortgage contract and might save the new
purchaser money on the mortgage, too. Transaction costs for both the new homeowner and the
existing homeowner were reduced.93 Existing homeowners who could transfer a home with a
low-interest rate mortgage could and often did charge a higher price for the sale of the home.94
In fact, while lenders may prefer not to permit assumptions, as discussed below, an assumption
does not necessarily hurt a lender. Unless a lender agrees to release the original borrower, she
(or her estate) remains personally liable for the debt.95 Creditors, as third-party beneficiaries of
the assumption agreement, can pursue both the borrower and the assuming successor in the event
of a default,96 thus increasing the lender’s sources of recovery.97 In recognition of the benefits

92

See, e.g., Federal Nat’l Mortgage Ass’n, 90 T.C.at 415 n.13 (Tax Court 1988), aff’d,, 896 F.2d
580 (D.C. Cir. 1990) (“Prior to 1972, conventional mortgages frequently contained no ‘due-onsale‘ clauses, and were freely assumable, or properties were taken ‘subject to‘ existing mortgages
by the purchaser.”). See also S. Rep. No. 97-536, at 20-21 (1982), reprinted in 1982
U.S.C.C.A.N. 3054, 3075. Cf. Lisa Prevost, Taking over a Seller’s Loan, N.Y. TIMES, Sept. 22,
2013, at RE11 (describing the benefits for buyers of assuming mortgages when interest rates are
rising).
93
See Lisa Prevost, Taking over a Seller’s Loan, N.Y. TIMES, Sept. 22, 2013, at RE11
(describing the benefits for buyers of assuming mortgages when interest rates are rising,
including lower transaction costs, lower interest rates, and shorter amortization schedules).
94
See, e.g., S. Rep. No. 97-536, at 20 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3074
(characterizing the ability of existing homeowners to charge a higher sales price where a low-rate
mortgage could be assumed as a “problem”).
95
See, e.g., Bankers Trust Co. of California, NA, 46 Fed.Appx. at 731 (finding homeowner’s
selling her interest in the property irrelevant in action to enforce the note); Berg, 428 A.2d at
347; U.S. v. Rivera Rivera, 671 F. Supp. 886 (D.P.R. 1987); Yasuna, 399 A.2d at 68; Solomon,
112 So. 2d at 751 (“[I]t is well settled that . . . the assumption by the new purchaser in no way
relieves the original mortgagor of the mortgage obligation.”); L. Klein, Inc., 122 So. At 880
(finding transferor homeowner not relieved of obligation to pay mortgagor by transferee’s
assumption of mortgage); West Point Corp. v. New North Mississippi Federal Sav. & Loan
Ass'n, 506 So. 2d 241 (Miss. 1986) (finding original debtor, guarantors, and grantee of property
who assumed debt all liable in action to collect on promissory note); 55 Am. Jur. 2d Mortgages §
1031.
96
See, e.g., Bayou Land Co., 924 P.2d at 153 n. 26 (Colo. 1996) (“A mortgagee is able to
enforce an assumption agreement against a grantee of the mortgagor on the theory that the
mortgagee is a third party beneficiary of the assumption agreement between the original
mortgagor and his or her grantee..”); West Point Corp., 506 So. 2d at 241 (finding original
debtor, guarantors, and grantee of property who assumed debt all liable in action to collect on
promissory note); 55 Am. Jur. 2d Mortgages § 1072; 13 WILLISTON ON CONTRACTS § 37:43 (4th
ed.).
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assumption can bring to mortgagees, lenders have often sued to try to force the transferee to
assume the loan, usually fruitlessly.98
Nonetheless, lenders have often resisted honoring assumptions, even when the original borrower
remains liable on the note. For a variety of reasons, lenders may not want the ownership interest
in the land transferred or the rights and obligations under the mortgage assigned to a third
party.99 Lenders make loans to individuals, based on their credit profiles, and beliefs about how
they are likely to use the property.100 It is, for example, widely believed that individual
homeowners will pay the mortgage on their home before they pay the mortgage on their
investment properties, and so loans secured by owner-occupied property are regarded as safer
than loans secured by investment property.101 Lenders may fear that a transferee owner will
impair the security, either by waste of the property or by allowing judgment liens to attach to the
property.102 But lenders’ desire to make new loans and reset their interest rate risk may be the
strongest anti-assumption motivation there is. An assumption of a loan during a period of rising
interest rates (precisely when homeowners have the most to gain from bypassing lenders) can
squeeze a lender between long-term, low-rate mortgages and its own, much higher, cost of
funds.103 Conversely, making a new loan to that same home buyer cuts off the creditor’s interest
rate risk and generates new business and new fees. Lenders are particularly anxious to prevent
assumptions and force new loans in the context of rising interest rates.
It was precisely this dialectic—home buyers anxious to assume low-rate mortgages and lenders
anxious to force those same home buyers into new, high-rate mortgages—that led to the
widespread adoption and enforcement of due-on-sale clauses. When state legislatures and state
courts pushed back against the excesses of those clauses, and their sometimes harsh results,
creditors found a more receptive audience in Congress. The due-on-sale clauses, incorporated
97

See, e.g., Yasuna, 399 A.2d at 73-74 (“Thus, the existence of an assumption contract . . . does
not prevent the mortgagee from proceeding against the mortgagor, and in fact enlarges his
remedy by permitting an election to sue mortgagor, grantee or seek foreclosure.”).
98
See, e.g., Elliott, 110 P.2d at 979; Bay, 1 N.E. at 340; Hamilton Co., 191 A. at 255; Federal
Land Bank of Omaha, 4 N.W.2d at 213.
99
See, e.g., In re Allen, 300 B.R. 105, 119 (Bankr.D.D.C.2003);
100
See, e.g., Andrews, 231 S.E.2d at 549 (“Defendants argue that the transfer to plaintiff, to
which defendants did not consent, constituted a default as they were relying on the personal
credit and financial strength of Giddens alone.”).Cf. S. Rep. No. 97-536, at 24, 25 (1982),
reprinted in 1982 U.S.C.C.A.N. 3054, 3078, 3079 (noting concerns lenders may have about
credit quality of assuming homeowners, “occupancy rights” in the property).
101
Cf. U.S. Dep’t of Housing and Urban Dev. HUD Handbook 4330.1 ch. 6.4 (1994) (restricting
rights of non-owner occupants to assume mortgages).
102
See, e.g., Fidelity Land Dev. Corp. v. Reider & Sons, 377 A.2d 691 (N.J. Super. Ct. App.
Div.1977).
103
See, e.g., S. Rep. No. 97-536, at 21 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3075.
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into most mortgages, and the enabling federal legislation, the Garn-St Germain Act, are the
subject of the next section.

C.

Due-on-Sale Clauses and the Garn-St Germain Act

In order to restrict assumption by a third party of the borrower’s rights and responsibilities, most
mortgage contracts restrict transfers of the homeowner’s rights and obligations under the
mortgage contract by providing that if the homeowner assigns the mortgage, or transfers the
property, the mortgage comes due.104 These clauses are referred to as “due-on-sale” clauses. A
due-on-sale clause in the mortgage gives the mortgagee the right to accelerate the mortgage loan
and foreclose upon transfer of the rights and responsibilities of the borrower. This protects the
lender from the borrower’s presumed lack of interest in making the payments once the borrower
is no longer resident, or the risk of being saddled with an uncreditworthy borrower,105 and
allows lenders to take advantage of rising interest rates and the opportunity to generate new
closing costs by forcing refinancing upon the transfer of the property.106 A due-on-sale clause in
the mortgage is the way in which lenders attempt to restrict assumptions by third parties; without
a due-on-sale clause, the lender is powerless to prevent a third party from assuming the
borrower’s rights and obligations.107
State courts have traditionally viewed the exercise of due-on-sale clauses with suspicion, as a
restraint on alienation.108 Many courts required the exercise of a due-on-sale clause to be

104

Brush, 911 F.Supp.2d at 459-460 (“Due-on-sale clauses have become standard in mortgage
agreements.”); Freddie Mac, California Single-Family Fannie Mae/Freddie Mac Uniform
Instrument at ¶18 (2014), available at http://www.freddiemac.com/uniform/unifsecurity.html.
105
In re Allen, 300 B.R. at 119.
106
See, e.g., W. Life Ins. Co. v. McPherson K.M.P., 702 F. Supp. 836, 839 (D. Kan. 1988)
(“Due-on-sale clauses are generally seen as having two purposes: (1) allowing acceleration of a
note if the purchaser of the property is not a good risk; and (2) allowing the lender to keep its
loan portfolio at current interest rates, thereby protecting its position in the money market.”); S.
Rep. No. 97-536, at 21, 24, 25 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3075, 3078, 3079
(noting concerns lenders may have about lack of refinancing at market rates, credit quality of
assuming homeowners, and “occupancy rights” in the property).
107
See, e.g., Young, 624 P.2d at 237; Andrews, 231 S.E.2d at 549 (finding that lender’s consent
is immaterial if there is no provision in the mortgage providing for acceleration upon transfer
because lender cannot then foreclose); Fannie Mae, Transfers of Ownership, Questions and
Answers, available at https://www.efanniemae.com/sf/guides/ssg/relatedservicinginfo
/pdf/transowner.pdf (“If there is no due-on-sale clause, ownership of the property may be
transferred without restriction.”).
108
See, e.g., Wellenkamp v. Bank of Am., 582 P.2d 970, 974-77 (Cal. 1978).
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reasonable, under the circumstances, and rejected acceleration in the face of unwanted
assumption.109 As the California Supreme Court ruled:
Economic risks such as those caused by an inflationary economy are among the
general risks inherent in every lending transaction. They are neither unforeseeable
nor unforeseen. Lenders who provide funds for long-term real estate loans should
and do, as a matter of business necessity, take into account their projections of
future economic conditions when they initially determine the rate of payment and
the interest on these long-term loans. . . . . [I]t would be unjust to place the burden
of the lender's mistaken economic projections on property owners exercising their
right to freely alienate their property through the automatic enforcement of a dueon clause by the lender.110
Lenders, thwarted by both state courts and state legislatures who restricted the enforcement of
due-on-sale clauses, found a more favorable audience in Congress.111 In 1982, Congress enacted
the Garn-St Germain Act,112 which shifted the balance of power absolutely in favor of lenders
and federal banking agencies, and away from borrowers, state regulators, and state legislators.
The Garn-St Germain Act ushered in an era of massive deregulation of mortgage lending,113 and
the loans authorized under Garn-St Germain turned out to be risky and devastating, triggering

109

See, e.g., Fogel v. S.S.R. Realty Associates, 443 A.2d 1093 (N.J. Super. 1981) (rejecting
exercise of due-on-sale clause where the lender’s consent was conditioned on an increase in the
interest rate and the clause contained a provision that it would be exercised “reasonably”);
Continental Federal Savings & Loan Ass'n v. Fetter, 564 P.2d 1013 n. 4 (Okla.1977) (collecting
cases; finding exercise of due-on-sale clause unreasonable and inequitable when transferee
homeowner tendered payments but refused to pay transfer fee $200 in excess of actual costs to
mortgagee of transfer),
110
Wellenkamp, 582 P.2d at 976.
111
See, e.g., S. Rep. No. 97-536, at 20-21 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3075
((“The Committee finds compelling reasons for Congress to address the problems . . . which
have arisen from state actions restricting the enforcement of due-on-sale clauses in home
mortgages..”; “For lenders, due-on-sale restrictions further extend the lives of older low interest
mortgages, and prevent lenders from increasing the yields on those loans at the time the property
is transferred.”); ELIZABETH RENUART & KATHLEEN E. KEEST, NAT’L CONSUMER L. CTR., THE
COST OF CREDIT: REGULATION, PREEMPTION, AND INDUSTRY ABUSES 139 (4th ed. 2009).
112
Garn-St. Germain Depository Institutions Act of 1982, Pub. L. No. 97-320, 96 Stat. 146a
(codified as amended at 12 U.S.C. § 1701j-3 (1982)).
113
See, e.g., ELIZABETH RENUART & KATHLEEN E. KEEST, THE COST OF CREDIT 139.
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this country’s largest foreclosure crisis ever.114 Among other provisions, the Garn-St Germain
Act pre-empted state laws forbidding the enforcement of due-on-sale clauses.115
The express purpose of this preemption was to prevent new homeowners from assuming existing
mortgages without the lender’s consent.116 Lenders were encouraged to continue to give their
consent to assumptions,117 but were no longer required to honor assumptions by third parties. A
three-year transition period was provided for states that had put restrictions on the enforcement
of due-on-sale clauses.118 Lenders were permitted to credit qualify transferee homeowners for
loans in this “window period,” even though they would not otherwise have been able to do so
given state law restrictions on the enforcement of the due-on-sale clause.119
After the enactment of Garn-St Germain, as a general rule, if a mortgage contains a due-on-sale
clause, a borrower may not transfer a property subject to that mortgage without the lender’s
consent. If a borrower does transfer the property subject to a mortgage containing a due-on-sale
clause, then the mortgage company may declare the mortgage contract at an end and demand full
repayment of the debt. Lenders are free to and may consent to an assumption, but are not
required to honor one.120

114

CONGRESSIONAL OVERSIGHT PANEL, FORECLOSURE CRISIS: WORKING TOWARD A SOLUTION
MARCH OVERSIGHT REPORT 11 (2009).
115
12. U.S.C. §1701j-3(b)(1); W. Life Ins. Co., 702 F. Supp. at 840-41; McCausland v. Bankers
Life Ins. Co., 757 P.2d 941 (Wash. 1988).
116
See S. Rep. No. 97-536, at 20-25 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3074-79.
117
12 U.S.C. § 1701j-3(b)(3) (“[A] lender is encouraged to permit an assumption of a real
property loan at the existing contract rate or at a rate which is at or below the average between
the contract and market rates”); S. Rep. No. 97-536, at 21 (1982), reprinted in 1982
U.S.C.C.A.N. 3054, 3075 (“When enforcing their rights pursuant to a due-on-sale clause, the
committee strongly urges lenders and prospective homebuyers to negotiate assumption of an
existing mortgage at the original contract rate, or at a blended interest rate.”). See also 12 C.F.R.
§ 191.5(b)(3) (providing that a lender may not enforce a prepayment penalty if it fails to permit
an assumption by a creditworthy borrower, upon application by the borrower).
118
12 U.S.C. § 1701j-3(c).
119
12 U.S.C. § 1701j-3(c)(2)(A); S. Rep. No. 97-536, at 24 (1982), reprinted in 1982
U.S.C.C.A.N. 3054, 3078.
120
See 12 U.S.C. § 1701j-3(b)(3) (encouraging lenders to give their consent to assumptions); W.
Life Ins. Co., 702 F. Supp. at 836 (finding consent not unreasonably withheld purchaser not
identified to lender prior to sale and lender conditioned consent on increase in the interest rate).
Cf. 12. C.F.R. § (3), (4) (forbidding lenders from imposing prepayment penalties upon
acceleration of the mortgage when the new homeowner submits a credit application within 30
days of the transfer and meets the lender’s underwriting criteria) (requiring a lender who agrees

May 5, 2015

43 Pepperdine Law Review (forthcoming 2016)

28

Congress, however, believed there were circumstances that would render blocking the new
homeowner’s assumption of the existing mortgage “inequitable.”121 These circumstances
included the transfers we are concerned with in this article: those where the transfer results from
death, divorce, or shifting ownership within a family on residential property with fewer than five
units.122 The Senate Committee Report states, “[I]t would be unfair and inappropriate for lenders
to enforce due-on-sale clauses” under those circumstances.123 If the transfer falls within one of
the Garn-St Germain exceptions, the mortgagee may not enforce the due-on-sale clause.124
Congress made no provision permitting lenders to perform a credit check on these protected
homeowners or otherwise review their assumption, unlike its treatment of borrowers during the
window period;125 rather, Congress flatly prohibited the enforcement of due-on-sale clauses in
these cases, leaving intact protected successor’s common law right to assume the mortgage rights
and obligations. Similarly, the only requirement the Garn-St Germain implementing regulations
place on a protected successor who assumes a mortgage is that pre-existing mortgage insurance
be continued.126 There is no requirement that the protected successor homeowner obtain the
to the assumption to forbear from the exercise of the due-on-sale clause and to further release the
original homeowner).
121
S. Rep. No. 97-536, at 25 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3079.
122
12 U.S.C. §1701j-3(d)(3) (death of joint tenant or tenant by entirety),(d)(5) (transfer to a
relative upon the borrower’s death), (d)(6) (transfer to spouse or children of the borrower), (d)(7)
(divorce or legal separation). See also S. Rep. No. 97-536, at 24 (1982), reprinted in 1982
U.S.C.C.A.N. 3054, 3078.
123
S. Rep. No. 97-536, at 24 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3078.
124
12 U.S.C. §1701j-3(d). See also Brush, 911 F.Supp.2d at 460 (mortgagee may not enforce
due-on-sale clause based on inheritance of family home by daughter); French v. BMO Harris
Bank, N.A., 2012 WL 1533310, at *3-*4 (N.D. Ill. Apr. 30, 2012) (finding that successor
homeowner protected by Garn has a “federal right;” remanding to bankruptcy court to determine
if indeed successor homeowner, purported nephew of original borrower, is protected under GarnSt Germain Act); In re Smith, 469 B.R. at 202 (finding lender may not exercise due-on-sale
clause upon transfer from mother, now deceased, to daughter); In re Cady, 440 B.R. 16, 20 n. 9
(Bankr. N.D. N.Y. 2010) (mortgagee may not enforce due-on-sale clause in mortgage pre-dating
enactment of Garn based on transfer from parents to son and his wife); In re Alexander, 2007
WL 2296741 (Bankr. N.D. Fla. 2007) (mortgagee may not enforce due-on-sale clause based on
transfer on death); Citicorp Mortg. v. Lumpkin, 144 B.R. 240, 241 (Bankr. D. Conn. 1992)
(mortgagee may not enforce due-on-sale clause based on transfer from mother to daughter).
125
Compare 12 U.S.C. § 1701j-3(c)(2)(A) (providing that lenders may refuse to honor
assumptions for transferee homeowners who do not meet “customary credit” standards, even if
the due-on-sale clause would be otherwise unenforceable) with 12 U.S.C. § 1701j-3(d)
(providing that due-on-sale clauses are unenforceable for nine categories of transfers, without
any provision for credit qualification).
126
12 C.F.R. § 191.5(c).
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creditor or servicer’s permission. The creditworthiness of the homeowner assuming the
mortgage is irrelevant; no new underwriting is required or indeed permitted. By contrast, the
implementing regulations expressly contemplate a lender’s review of the creditworthiness of a
non-protected transferee who seeks to assume the loan, and penalizes a lender who refuses to
allow an assumption by a creditworthy transferee.127
Because the due-on-sale clause is the only mechanism a servicer has to block the assumption of
the mortgage by the new homeowner, lenders must allow assumptions that fall within one of
these exceptions, even if there is an otherwise valid due-on-sale clause in the mortgage.128 Any
provision requiring the lender’s approval of an assumption is subject to these same restrictions in
Garn-St Germain.129 Fannie Mae and Freddie Mac recognize this reality by setting up two
categories of assumptions: one category, often called “qualifying assumptions,” which requires
approval by Fannie or Freddie, and a determination of the new homeowner’s creditworthiness;
the other category, sometimes referred to as “nonqualifying assumptions” or “exempt”
assumptions, are automatic, and not subject to review by the lender or Fannie or Freddie.130
These nonqualifying assumptions are ones done by those successor homeowners protected by the

127

Compare 12 C.F.R. § 191.5(c) (lenders may require successor homeowners to continue
mortgage insurance payments) with 12 C.F.R. § 191.5(b)(3) (providing that a lender may not
impose a prepayment penalty if it invokes a due-on-sale clause in the event of a transfer to a
creditworthy borrower).
128
See, e.g., Brush, 911 F.Supp.2d at 460 (finding daughter, who inherited property from her
father, had right to assume the mortgage despite existence of due-on-sale clause); Fannie Mae,
Servicing Guide: Fannie Mae Single Family § D1-4.1-02 (Nov. 12, 2014), available at
https://www.fanniemae.com/singlefamily/servicing (“Unless the previous borrower requests a
release of liability, the servicer must process the following exempt transactions without
reviewing or approving the terms of the transfer.”). Cf. Saravia v. Benson, 433 S.W.3d 658
(Tex. App. 2014) (distinguishing Brush; finding that there is no right assume absent one of the
Garn protections).
129
See, e.g., In re Jordan, 199 B.R. 68 (Bankr. S.D. Fla. 1996) (finding a provision in a veteran’s
loan that required the Secretary of Veterans Affair’s approval for an assumption unenforceable).
130
Compare Fannie Mae, Servicing Guide: Fannie Mae Single Family (“Fannie Mae Guide”) §
D1-4.1-02 (exempt transactions which servicer must process without review) with § D1-4.2-02
(property purchase “must qualify,” and servicer must submit to Fannie Mae for approval);
compare Freddie Mac, Single-Family Seller/Servicer Guide (“Freddie Mac Guide”), available at
http://www.freddiemac.com/singlefamily/guide/, ch. 60.5, 60.6 (transfers where no approval
required) with ch. B65.27, B65.29-B65.34 (workout assumption option, which “permits a
qualified applicant to assume title to the property and the Mortgage obligation” upon approval
by Freddie Mac) (emphasis supplied). See also Brush v. Wells Fargo Bank, N.A., Civil Action
No. 4:10-cv-05016, S.D. Tex., Doc. 37-4 at 8-10 (Br. Opp. Mot. Summ. J., Ex. 43).
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Garn-St Germain Act: family members acquiring title on death, divorce, or a transfer during life
to a borrower’s spouse or child.131
The Garn-St Germain limitations on the exercise of otherwise valid due-on-sale clauses apply to
all residential home loans. Garn-St Germain defines lender broadly to include any “person or
government agency making a real property loan or any assignee or transferee, in whole or in part,
of such a person or agency.”132 Real property loans are not limited to loans made by large
lenders, but include any loan, including a credit sale, secured by real property, or by a
manufactured home, even if personal property, and the homeowner’s stock in a cooperative
housing corporation.133
The Garn-St Germain Act therefore forbids the exercise of due-on-sale clauses in the event of
transfers to relatives on death of a borrower, through divorce, or transfers during life to a spouse
or child. If a transfer falls into any of those categories, the lender may not accelerate the
mortgage; if the new homeowner wishes to assume the loan, the lender is powerless to prevent it,
and must honor the assumption, whether or not the new homeowner is creditworthy. Servicers
often attempt an end run around this result by arguing that assumptions cannot be allowed on
loans in default. In doing so, they are conflating the qualifying assumptions, where the servicer
may ascertain the creditworthiness of the transferee and set conditions on assumption, and the
nonqualifying assumptions, which occur outside of the servicer’s control. We will discuss the
assumption of a mortgage after a payment default in the next section.

D. Assumption of the Mortgage after a Payment Default
Servicers routinely tell successor homeowners that they cannot assume a mortgage that is in
default, or that the mortgage must be reinstated before it can be assumed.134 The result, failing to
allow a modification because the mortgage is in default, is bizarre. Most of us would prefer to
age in place,135 and the emotional need to do so may be particularly strong after a spouse dies.
Displacement from the home at a time of great emotional and financial vulnerability can
precipitate a downward spiral. Allowing surviving homeowners who can afford a reasonable
131

Id.
12 U.S.C. § 1701j-3(2).
133
12 U.S.C. § 1701j-3(3).
134
Brush, 911 F.Supp.2d at 456. (quoting a notice from the servicer, Wells Fargo, “the loan you
have applied to assume must be current during the processing of your application and at the time
of any prospective assumption.”).
135
ANDREW KOCHERA ET AL., AARP, BEYOND 50:05; A REPORT TO THE NATION ON LIVABLE
COMMUNITIES: CREATING ENVIRONMENTS FOR SUCCESSFUL AGING 61 (2005), available at
http://assets.aarp.org/rgcenter/il/beyond_50_communities.pdf.
132
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payment to modify their mortgages makes sense if we wish to preserve independence for older
Americans and makes economic sense for mortgagees. Moreover, to the extent that successor
homeowners legally step into the shoes of the original borrower, they are entitled to all the same
protections and considerations, including loss mitigation evaluation, as an original borrower.
When servicers refuse to allow assumptions for mortgages in default, they rely on provisions
pertaining to assumptions done with the consent of the mortgagee, the “qualifying assumptions”
discussed in the previous subsection.136 But successor homeowner assumptions are different:
they are not done with the consent of the mortgagee, but independently of the mortgagee, and the
mortgagee’s consent is not required.137 The right of a homeowner to sell the home persists
through delinquency and up to the foreclosure sale.138 Default does not terminate right of the
mortgagor to transfer the property or her rights and responsibilities under the mortgage.
Because the homeowner has the right, independent of the servicer, to decide whether or not to
assume the mortgage, the servicer cannot block that assumption based on the default status of the
mortgage.139 It is the right of the homeowner to assume the mortgage, and a homeowner may
exercise that right in order to pursue a loan modification, before curing any default.140 Indeed,
once the mortgage is assumed, the successor homeowner steps into the shoes of the original
borrower, and most mortgages contain a clause requiring that the borrower be afforded an
opportunity to cure any default.141 Additionally, under federal regulations, most homeowners
have the right to be evaluated for a loan modification (provided that the owner of the loan has
authorized the servicer to offer loan modifications, which the vast majority of owners of loans
do).142 Therefore, default status is irrelevant to a successor homeowner’s right to assume the
loan.

136

See Fannie Mae Guide § D1-4.1-02 (for exempt transactions, the servicer must process the
transfer without review); Freddie Mac Guide ch. 60.5, 60.6 (transfers where no approval
required).
137
See, e.g., Fannie Mae Guide § D1-4.1-02 (“[T]he servicer must process [these] exempt
transactions without reviewing or approving the terms of the transfer.”).
138
See, e.g., In re Buchanan, 303 B.R. 199, 201 (Bankr. N.D. Cal. 2003) (“A trustor under a deed
of trust maintains the right to sell or refinance his property, even if he is in default.”)
139
See, e.g., In re Jordan, 199 B.R. at 70 (allowing a son who received a 50% ownership interest
in the home from his mother after the loan had gone into default to cure the arrearages via a
Chapter 13 bankruptcy).
140
Brush, 911 F.Supp.2d at 445.
141
See, e.g., In re Allen, 300 B.R. at 110 (quoting the Deed of Trust); Freddie Mac, California
Single-Family Fannie Mae/Freddie Mac Uniform Instrument at ¶19 (2014), available at
http://www.freddiemac.com/uniform/unifsecurity.html.
142
12 C.F.R. § 1024.41.
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Servicers’ reliance on the canard that default status prohibits assumption is further undermined
by the GSEs, Fannie Mae and Freddie Mac. The GSEs specifically permit the assumption of
mortgages in default, even by successors who are not protected under Garn, as a way of
resolving the delinquency on a mortgage.143 These assumptions require approval by the GSEs,
but they are specifically distinguished from assumptions by the Garn-St Germain protected
successors, for which no approval by the GSEs is required, without reference to the delinquency
status.144
Once the successor homeowner’s right to assume is clearly established, even after default, the
next question is whether a successor homeowner may also be considered for a loan modification
on the same terms as an original borrower. This is the question we take up in the next section.

IV.

SUCCESSOR HOMEOWNERS HAVE THE SAME RIGHT TO BE CONSIDERED
FOR A LOAN MODIFICATION AS ORIGINAL HOMEOWNERS

Successor homeowners acquire the basic bundles of rights under the mortgage—the right to
undisturbed possession, so long as payments on the debt are made, and the right to removal of
the mortgage lien upon payment in full of the debt—with their accession to title on the land.
This is why due-on-sale clauses may not be enforced against them, even if they do not assume
the legal obligation to pay under the note. Assumption creates privity between the successor
homeowner and the mortgagee, by adding the successor homeowner as a mortgagor to the
mortgage contract.145 Once successor homeowners agree to assume the legal responsibility to
pay under the note, successor homeowners step fully into the shoes of the original borrower,
possessing all the same legal rights and responsibilities.146 These include the rights to reinstate
and cure the default. To the extent the original borrower would be eligible to be evaluated for a
loan modification upon default, the successor homeowner should have that same right of
evaluation.
In fact, when the mortgage is in default, allowing successor homeowners to apply for loan
modifications may even improve the mortgage holder’s bottom line. When the original borrower
is gone, the question is whether to allow a delinquent loan to become another bank-owned,
vacant property, waiting to be sold, or to approve a successor homeowner for a loan modification
143

See Freddie Mac Guide ch. 60.1; Fannie Mae Guide § D1-4.1-02.
See Freddie Mac Guide ch. 60.5, 60.6; Fannie Mae Guide § D1-4.1-02.
145
Id. at 726.
146
See Carpenter v. U.S., 69 Fed. Cl. 718, 724 (2006) ("As a general rule, a transferee of
mortgaged real property does not 'step into the shoes' of the original mortgagor absent an
assumption of the mortgage by the transferee.").
144
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that restores the mortgage as a performing asset on the investor’s books. By design, the Fannie
Mae, Freddie Mac, and Making Home Affordable loan modification programs only authorize a
servicer to approve a loan modification when the modification leads to an affordable payment
(based on the obligor’s verified income) and generates a greater net present value than
foreclosing.147 In short, if the stream of payments from the affordably modified loan does not
exceed the value the investor would realize through foreclosure, the servicer will deny the
modification request in any event. Servicers and investors are no worse off and perhaps better
served by allowing successor homeowners to be evaluated for a loan modification.148
Courts are just beginning to consider the general rights of homeowners to be evaluated for a loan
modification. Indeed, the Consumer Financial Protection Bureau’s (“CFPB’s”) regulations
requiring loss mitigation procedures and enforceable by private right of action only took effect in
January 2014.149 There has scarcely been time to reach court decisions on those rules. Extending
the evaluation right to successor homeowners is a topic even fewer courts have addressed.
One of the first cases to consider the rights of successor homeowners to evaluation for a loan
modification was McGarvey v. JPMorgan Chase Bank, N.A.150 Barbara McGarvey had inherited
the home as the successor trustee to her mother’s trust, after her mother, the original borrower,
passed away.151 McGarvey had notified Chase of the borrower’s death and had communicated
with Chase for many months in an attempt to obtain a loan modification.152 Chase sent multiple
letters to Silvia Berdine, McGarvey’s deceased mother, “c/o [McGarvey], trustee” soliciting a
loan modification application. Then Chase sent a loan modification offer letter to “Berdine Silvia
c/o McGarvey.”153 McGarvey signed and returned the modification trial plan offer and made all
three payments, only to be told by Chase that she was denied for the modification “because she
was not the borrower.”154 The court allowed McGarvey to proceed with claims for negligence
and unfair practices and found she had pled facts supporting a breach of the duty of care in the
loan modification process.155 The McGarvey court offers an indirect approach to problem of
147

U.S. Dept. of Treasury, Making Home Affordable Handbook, version 4.4, ch. II § 7 (2014),
available
at https://www.hmpadmin.com/portal/programs/docs/hamp_servicer/mhahandbook_44.pdf
(“MHA Handbook”); Fannie Mae Guide § D2-3.2-07; Freddie Mac Guide ch. C65.6.
148
See generally Diane E. Thompson, Foreclosing Modifications, 86 WASH. L. REV. 755 (2011)
(discussing servicer incentives to foreclose rather than modify).
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Federal Register, 78 FR 10695 (Feb. 14, 2013).
150
2013 WL 5597148 (E.D. Cal. Oct. 11, 2013).
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Id. at *1.
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Id. at *10.
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Id.
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Id.
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Id. at *10, *7.
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successor homeowners, based on the intuitive unfairness of servicer conduct in these situations,
but the court did not conduct an analysis of the underlying legal rights of the parties.
A Texas federal district court, Brush v. Wells Fargo156 offers the clearest and most coherent
analysis of the relationship between a loan modification and an assumption. In that case, the
court found that once the successor (the daughter of the original borrower) assumed, she stepped
into the shoes of the mortgagor, with all the rights and responsibilities thereof. These rights
include the right to cure a default and to receive a notice of any breach, as well as full authority
to negotiate a loan modification agreement, even though the mortgage was in default at the
time.157 Analytically, this approach makes sense: upon assumption, the successor homeowner
becomes the borrower, with all the attendant rights and obligations. Mortgage modifications are
routinely negotiated for borrowers who are in default; the successor status of the borrower is not,
in itself, a bar to a workout arrangement. At least one bankruptcy court has agreed, and
permitted the successor homeowner to participate in a court-sponsored loss mitigation
program.158
In a cursory settlement conference decision, however, a New York state judge dismissed the
argument that the Garn-St Germain exclusions give successor homeowners the right to be
considered for a loan modification.159 The homeowner apparently had not assumed the loan in
that case, and the judge relied on the lack of privity between the parties in finding that the
borrower had no right to be evaluated for a loan modification.160 The decision leaves open the
possibility that, if the homeowner had assumed the loan, as did the homeowner in Brush, the
court might have reached a different result. As it stands, the court’s decision flies in the face of
guidance issued by Fannie Mae, Freddie Mac, and the Treasury Department requiring that
successor homeowners be evaluated for a loan modification as if they were the original borrower
and simultaneously with the processing of the assumption.161

156

911 F.Supp.2d 445 (S.D. Tex. 2012).
Id. at 460-66.
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In re Smith, 469 B.R. at 198.
159
Generations Bank v. Sciotti, 982 N.Y.S.2d 721 (N.Y.Sup. 2014).
160
But see In re Smith, 469 B.R. at 198 (rejecting the privity argument in the bankruptcy context
and finding that a successor homeowner, protected from the exercise of the due-on-sale clause
under Garn-St Germain, was entitled to participate in a court-sponsored loss mitigation
program).
161
Fannie Mae, Lender Letter LL-2013-04 at 1 (Feb. 27, 2013) (successor homeowner must be
evaluated for loan modification as if borrower; packet should be forwarded to Fannie Mae for
review of modification and “related assumption”); Freddie Mac Guide B65.12(b) (requiring
simultaneous modification and assumption); MHA Handbook, Version 4.4, Chapter II, Section
8.8.
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Fannie Mae, Freddie Mac, and the Treasury Department require that, for the programs they
oversee, successor homeowners be evaluated for a loan modification simultaneously with the
processing of an assumption. This requirement is imposed so that successor homeowners can
know in advance of assumption whether or not the servicer will evaluate the homeowner for
modification and what the likely result of that modification will be. For most homeowners, it
makes no sense to assume a mortgage loan that is in default and for which the payments are
unaffordable unless an affordable loan modification is assured. Where servicers require
assumption before evaluation, and block assumption on the basis of default status, successor
homeowners are trapped. Recognizing this catch-22, Fannie Mae, Freddie Mac, and Treasury in
its MHA Handbook have all instituted procedures by which a successor homeowner is evaluated
for a loan modification before being required to assume the mortgage.162
Unfortunately, many servicers have not caught up with these policies and have continued to
spread misinformation about the rights of successors to apply for a loan modification before
assuming the loan. Successors continue to report being told that the servicer cannot talk with
them about the loan or evaluate them for a modification because they are not the borrower.
Facing servicer-contrived barriers to loan modifications, many successor homeowners have
found relief from bankruptcy courts. The filing of bankruptcy de-accelerates the debt, allowing
cure of the default.163 The use of bankruptcy to protect the rights of successor homeowners is the
subject of the following section.

V.
BANKRUPTCY CAN OFFER HOMEOWNERS AN AVENUE FOR LOAN
MODIFICATION WITHOUT ASSUMPTION
Homeowners, whether original borrowers or successors, often turn to bankruptcy to force a loan
modification.164 Bankruptcy offers a relatively friendly forum for homeowners seeking a
restructuring of their debt. For successor homeowners in particular, bankruptcy can short circuit
the process of dealing with recalcitrant servicers. Bankruptcy allows successor homeowners to
force a modification of the debt, without, in most cases, legal assumption of the obligations
under the note.

162

Fannie Mae, Lender Letter LL-2013-04 at 1; Freddie Mac, Freddie Mac Bulletin 2013-3 (Feb.
15, 2013) and Freddie Mac, Freddie Mac Bulletin 2014-10 (June 3, 2014); MHA Handbook ch.
II § 8.8.
163
See, e.g., In re Alexander, 2007 WL 2296741 (Bankr. N.D. Fla. 2007); In re Trapp, 260 B.R.
267 (Bankr. D. S.C. 2001).
164
JOHN RAO ET AL., FORECLOSURES § 10.4.
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Individuals typically file for bankruptcy protection under either chapter 7 or chapter 13 of the
bankruptcy code.165 In a chapter 7 case, the debtor’s nonexempt assets are liquidated and the
proceeds used to pay creditors. The balance of any debt remaining after any assets are liquidated
is discharged.166 In a chapter 13 filing, by contrast, “individual debtors may obtain adjustment of
their indebtedness through a flexible repayment plan approved by a bankruptcy court.”167
Creditors are paid through the debtor’s future income, instead of the debtor’s assets, and the
debtor is permitted to restructure some debts and retain nonexempt assets.168 The repayment
plan, known as the chapter 13 plan, gives the debtor three to five years to catch up on delinquent
payments on secured debts, and in some cases, to modify the terms of those debts.169
Some bankruptcy courts permit successor homeowners to use a chapter 13 plan to cure and
reinstate the mortgage secured by their home after having fallen behind on the payments.170 The
bankruptcy courts that mandate modification without assumption rely on the successor’s
ownership interest in the land securing the loan and the broad definition of a “claim” Congress
established in the bankruptcy code.171
Mortgage creditors facing a successor homeowner trying to include and cure the debt in a
chapter 13 plan without assumption typically object to confirmation of the plan on the basis of
lack of privity. The mortgage creditors note that assumption is a prerequisite for privity and that
privity is generally required in order to enforce or modify a contract.172 They argue that without
contractual privity and a “debtor-creditor” relationship between them and the successor
homeowner, the mortgagee cannot be forced to participate in the chapter 13 plan. Mortgagees in
this case will usually seek court permission to continue with foreclosure or dismissal of the
chapter 13 case because the debtor has no personal liability on the debt.
Bankruptcy courts have generally rejected this argument. Courts have held that a mortgage
meets the definition of a “claim” under the bankruptcy code and is subject to being included in a
165

HENRY SOMMER ET AL., NAT’L CONSUMER L. CTR., CONSUMER BANKRUPTCY LAW AND
PRACTICE § 2.2 (10th ed. 2012). Individuals also have the right to file under chapter 11, but for
most, the costs of filing under this chapter (typically used by corporate debtors) outweigh the
benefits. Id. at § 6.4.
166
Id. at § 3.1.
167
Nobelman v. Am. Sav. Bank, 508 U.S. 324 (1993).
168
SOMMER ET AL., CONSUMER BANKRUPTCY LAW AND PRACTICE § 6.3.3.
169
Id.
170
See, e.g., In re Lumpkin, 144 B.R. 240 (Bankr. D. Conn. 1992) (daughter received home by
quitclaim deed from mother); In re Hutcherson, 186 B.R. 546 (Bankr. N.D. Ga. 1995) (daughter
inherited home from mother).
171
Id.
172
Carpenter, 69 Fed. Cl. at 727 (Ct. Fed. Cl. 2006); see supra Section III.
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chapter 13 plan even where the debtor is not the original borrower and bears no personal liability
on the debt. These courts base their reasoning on the broad definition of a bankruptcy “claim”
established in Johnson v. Homestate Bank, which held that the debtor could treat a mortgage
arrearage in a chapter 13 plan even after having received a discharge of personal liability on the
debt in a prior chapter 7 case.173 In Johnson, the Supreme Court held that a “claim” subject to
inclusion in a bankruptcy plan of reorganization included an in rem claim, or right to payment
from the debtor’s property. The Johnson court noted that Congress intended the definition of a
claim to include “all interests having the relevant attributes of nonrecourse obligations regardless
of how these interests come into existence.”174 Focusing on this broad language, courts in In re
Lumpkin and In re Hutcherson determined that Johnson controlled in a situation where the
debtor sought to treat as a claim in her chapter 13 bankruptcy case the mortgage on the home she
had received through inheritance or a borrower-to-child transfer.175
Other courts have followed suit, concluding that a successor may provide for a mortgage in her
chapter 13 plan because a bankruptcy “claim” includes a right to payment against the property,
even where the debtor has no personal obligation to pay the debt.176 These courts have dismissed
creditors’ arguments based on a lack of contractual privity between the successor and the
mortgagee.177 As one court held, “The bankruptcy code recognizes a debtor-creditor relationship

173

Johnson v. Homestate Bank, 501 U.S. 78 (1991).
Id. at 86-87.
175
In re Lumpkin, 144 B.R. 240 (Bankr. D. Conn. 1992) (daughter received home by quitclaim
deed from mother); In re Hutcherson, 186 B.R. 546 (Bankr. N.D. Ga. 1995) (daughter inherited
home from mother). Cases decided pre-Johnson, and those which fail to engage with Johnson’s
broad definition of a “claim,” are of little precedential value. See, e.g., In re Mitchell, 184 B.R.
757 (Bankr. C.D. Ill. 1994) (relying on pre-Johnson cases to conclude that there was no “debtorcreditor relationship,” and thus granting relief from the stay).
176
See, e.g., In re McNeal, 2011 WL 4381725 (Bankr. M.D.Fla. Sept. 1, 2011) (finding son who
inherited a one-tenth interest in the home from his mother and subsequently received quit claim
deeds from 4 of 9 co-owners could include mortgagee’s claim in his bankruptcy plan); In re
Nunnery, 2011 WL 4712083 (Bankr. M.D.N.C., Aug.17, 2011) (allowing debtor to pay off
manufactured home loan in chapter 13, even though debtor lacked privity with mortgagee;
finding assignee of mortgagee equitably estopped from denying debtor’s ownership interest
where it had accepted payments from her for seven years); In re Lozada, 446 B.R. 604, 606
(Bankr. M.D.Fla. 2011) (allowing claim to be included on basis of quit claim deed from
stepsister, not a protected category under Garn-St Germain, while noting that the debtor may
have acquired her interest upon her mother’s death, which would be a protected category under
Garn-St Germain); In re Flores, 345 B.R. 615 (Bankr. N.D. Ill. 2006); In re Trapp, 260 B.R. at
268.
177
See, e.g., In re Allen, 300 B.R. at 117 n. 19 (dismissing the lack of privity argument,
reasoning, “If a daughter inherits a home (a transfer excepted by 12 U.S.C. § 1701j–3(d)(6) from
being a ground for accelerating the mortgage) is she to be precluded by ‘lack of privity’ from
174
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whenever a creditor holds a claim secured by the debtor’s property.”178 This logic reaches
beyond the protected classes created under Garn-St Germain to any person whose property is
encumbered by a debt to which the property owner is not a party.
Not all bankruptcy courts have accepted this broad reasoning, however. Some courts have
refused to allow a transferee to include the mortgage claim in a bankruptcy plan where the
transfer violates an enforceable due-on-sale clause. These courts have expressed concern that
confirmation of a plan by the successor homeowner would impermissibly modify the creditor’s
rights. Section 1322(b)(2) of the bankruptcy code bars confirmation of a plan that modifies the
rights of the holder of a claim secured only by the debtor’s principal residence. The rights that
are protected from modification include the rights provided for in the mortgage contract that are
enforceable under state law.179 Thus, where a successor homeowner obtained its interest through
a transfer that violated an enforceable due-on-sale clause, a number of bankruptcy courts have
held that allowing confirmation of a bankruptcy plan would impermissibly modify the creditor’s
right to enforce the due-on-sale clause.180 Of course, even under this theory, there must actually
be some modification to the creditor’s rights: some courts have refused to find any modification
of the creditor’s rights where the creditor has not accelerated the loan based on the violation of
the due-on-sale clause.181 And at least one court has gone so far as to hold that a violation of a
due-on-sale clause may be cured in a bankruptcy plan without modification of the secured
creditor’s rights.182
In re Allen exemplifies the predominant reasoning of bankruptcy courts that refuse to allow
inclusion of a mortgage in a chapter 13 plan by a transferee where the due-on-sale clause has
been violated.183 The court in In re Allen reasoned that if a transfer has triggered a valid due-onsale clause, that default cannot be cured by merely catching up payments over time.184 Rather, a
default based on an impermissible transfer could only be cured by rescinding the transfer, putting
using chapter 13 to save the house from foreclosure when she defaults in making mortgage
payments?”).
178
In re Curinton, 300 B.R. 78, 82 (Bankr. M.D. Fla. 2003) (quoting In re Garcia, 276 B.R. 627,
631 (Bankr. D. Ariz. 2002)).
179
In re Nobelman, 508 U.S. 324, 329 (1993).
180
In re Mullin, 443 B.R. 1 (Bankr. S.D. Tex. 2010); In re Tewell, 355 B.R. 674 (Bankr. N.D.
Ill. 2006); In re Allen, 300 B.R. 105 (Bankr. D. D.C. 2003); In re Martin, 176 B.R. 675 (Bankr.
D. Conn. 1995); In re Threats, 159 B.R. 241 (Bankr. N.D. Il. 1993).
181
In re Trapp, 260 B.R. 267, 268 (Bankr.S.C.2001); In re Rutledge, 208 B.R. 624 (Bankr.
E.D.N.Y. 1997).
182
In re Garcia, 276 B.R. 627 (Bankr. D. Ariz. 2002) (determining that violation of a due-on-sale
clause could be cured by protecting the lender’s collateral and increasing the interest rate if
market rates have risen).
183
In re Allen, 300 B.R. at 105.
184
Id. at 111-112.
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the prior owner back on title.185 The Allen court concluded that to allow a transfer of the
property in violation of due-on-sale clause and without the lender’s consent would impermissibly
modify the rights of a secured creditor in violation of section 1322(b)(2).186 The court relied on
the provision in the deed of trust forbidding deacceleration when acceleration resulted from the
lender’s exercising its “option” to accelerate the debt after a transfer of the property without its
consent.187 The court presumed that the lender’s exercise of that option was valid; and in fact,
the transfer at issue was not an exempt transfer under Garn-St Germain. The court suggested,
however, that the result would have been different if the transfer had been among those protected
from the lender’s exercise of a due-on-sale clause by Garn-St Germain.188
Similarly, the court in In re Threats reasoned that an enforceable due-on-sale clause was part of
the bundle of rights the secured creditor had bargained for at the time the loan contract was
created, and these rights could not be forcibly modified without violating the bankruptcy code.189
Even these courts recognize that a right must be enforceable in order to be protected from
modification by § 1322(b)(2).190 Where the due-on-sale clause cannot be enforced due to the
operation of Garn-St Germain, no modification of creditor’s rights would occur—because the
creditor had no right to prevent the transfer.191 Whether through reliance on Johnson or
185

Id. But see In re Garcia, 276 B.R. 627 (Bankr. D. Ariz. 2002) (determining that violation of a
due-on-sale clause could be cured by protecting the lender’s collateral and increasing the interest
rate if market rates have risen).
186
In re Allen, 300 B.R. at 119. See also In re Threats, 159 B.R. at 243.
187
In re Allen, 300 B.R. at 111 (“Deed of Trust ¶ 18 provided that the borrower's right to
reinstate ‘shall not apply in the case of acceleration under’… paragraph 17, the due-on-transfer
clause.”)
188
Id. at 117, n. 20:
There additionally are decisions which permitted cure and reinstatement after a
transfer that are distinguishable from Mrs. Allen's case because the transfer in
each case, as a matter of nonbankruptcy law, did not constitute a basis for
acceleration, and there was no prior failed bankruptcy case by the original owner.
See In re Lippolis, 216 B.R. 378 (Bankr.E.D.Pa.1997), rev'd, 228 B.R. 106
(E.D.Pa.1998); In re Wilcox, 209 B.R. 181 (Bankr.E.D.N.Y.1996); In re
Hutcherson, 186 B.R. 546 (Bankr.N.D.Ga.1995); In re Lumpkin, 144 B.R. 240
(Bankr.D.Conn.1992). The mortgagee in each case was barred by 12 U.S.C. §
1701j–3(d)(5) or (6) from accelerating the mortgage debt based on the transfer as
the transfer was to a relative resulting from the death of the mortgagor or was to
the mortgagor's child.
189
In re Threats, 159 B.R at 243. See also In re Tewell, 355 B.R. 674 (Bankr. N.D. Ill. 2006).
190
French v. BMO Harris Bank, N.A., 2012 WL 1533310 (N.D. Ill. 2012).
191
Id.; In re Alexander, 2007 WL 2296741 (Bankr. N.D. Fla. 2007); In re Lumpkin, 144 B.R. at
240. Further, where 1322(b)(2)’s anti-modification language does not apply, as where a
mortgage has matured prior to the final plan payment, per 1322(c)(2), a plan could be confirmed
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recognition of the rights of successor homeowners, bankruptcy courts have generally allowed
inclusion of the mortgage debt in a chapter 13 plan for successors who obtained ownership of the
home through an exempt transfer under the Garn-St Germain Act.192
While the legal structure of bankruptcy affords successor homeowners an opportunity to cure a
default without undertaking the legal risk of a formal assumption, the basic analysis is the same
as discussed above: homeowners protected from the exercise of due-on-sale clauses under the
Garn-St Germain Act are entitled to exercise all the rights of the original borrower under the
mortgage. In one bankruptcy case, the court went so far as to declare that a successor in interest,
who had received the home by a Garn-exempt transfer from her mother before her death, had the
right to apply for loss mitigation such as a loan modification.193 The mortgage creditor
strenuously objected based on the lack of contractual privity between it and the borrower’s
daughter. The court pointed out that there was no default under the due-on-sale clause because
this was an exempt transfer under Garn-St Germain, and thus “the consent of the creditor was not
required for the transfer.”194 Because the debtor owned the home, and the due-on-sale clause
was not enforceable, the debtor had the right to treat the mortgage as a claim in her bankruptcy
case and also to participate in the court’s loss mitigation program.195
Bankruptcy courts have acknowledged the fact that the owner of a property has certain rights
with regard to the mortgage secured by the home she owns. Although mortgage creditors argue
that they have the right to select their “dance partner,” or the right not to be “saddled” with a
borrower whom they haven’t selected,196 those arguments ring hollow in the event of a transfer
protected by Garn-St Germain. It is only the due-on-sale clause that allows a creditor to refuse to

despite violation of a due-on-sale clause. In re Evans, 2011 WL 1420887 (Bankr. M.D.N.C.
2011) (allowing heir to pay off accelerated reverse mortgage balance in chapter 13 plan).
192
See In re Cady, 440 B.R. at 16; In re Curinton, 300 B.R. 78 (Bankr. M.D. Fla. 2003); In re
Garcia, 276 B.R.at 627; In re Trapp, 260 B.R. at 267; In re Alston, 206 B.R. 297 (Bankr.
E.D.N.Y. 1997); In re Rutledge, 208 B.R. 624 (Bankr. E.D.N.Y. 1997); In re Jordan, 199 B.R.
68 (Bankr. S.D. Fla. 1996); In re Lumpkin, 144 B.R. at 240. Cf. In re Kizelnick, 190 B.R. 171,
173-74 (Bankr. S.D.N.Y. 1995) (holding that the debtor had no standing to address a mortgage in
chapter 13 plan where she was merely a tenant, not an owner of the home).
193
In re Smith, 469 B.R. at 198.
194
Id. at 198, 202. See also In re Jordan, 199 B.R. 68 (Bankr. S.D. Fla. 1996) (holding that son
of original borrower did not need creditor’s approval to assume the loan, even though the loan
documents specified that assumption would only be allowed “with VA approval;” finding the
restrictive assumption clause equivalent to a due-on-sale clause and thus unenforceable under the
Garn-St Germain Act).
195
In re Smith, 469 B.R. at 203.
196
In re Allen, 300 B.R. at 115.
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dance with a new partner—and this restriction is void in a Garn-exempt transfer.197 Thus, in a
transfer to a child or spouse, a transfer by devise or descent, or a transfer by decree of dissolution
of marriage or legal separation agreement, bankruptcy courts have recognized the successor
owner’s right to step into the debtor-creditor relationship.
Bankruptcy courts have addressed the issue of successor homeowners more than other courts
because of the fast pace of bankruptcy litigation and the broad avenue afforded by the
bankruptcy code to deal with any claim secured by the debtor’s property. The reasoning of
these courts has made clear that the due-on-sale clause in the mortgage is the only thing that
gives a creditor the right to limit a successor’s rights. Where Congress has barred the exercise of
such a clause, there is no barrier to the common law right to assume. Some of the legal
theories—about the nature of a claim, and whether the creditors’ rights are impermissibly
modified—are unique to bankruptcy. The underlying analysis—that transfers protected from the
exercise of a due-on-sale clause permit a successor homeowner to step into the shoes of the
original borrower, regardless of default—hold true outside of bankruptcy.

VI.

REVERSE MORTGAGES POSE SPECIAL CHALLENGES

Our discussion to this point has focused on traditional, “forward” mortgages. Under a traditional
mortgage, the borrower receives a lump sum of cash up front and is obligated to make
repayments over time. The terms of that repayment vary, but a basic presumption is that the loan
will be repaid from the borrower’s income, not from the borrower’s assets.198 During the 1980s,
legislative concern built that traditional mortgages did not serve the needs of older
homeowners.199 In 1988, Congress authorized the Department of Housing and Urban
Development (HUD) to “carry out a program of mortgage insurance” designed “to meet the
special needs of elderly homeowners by reducing the effect of the economic hardship caused by
the increasing costs of meeting health, housing, and subsistence needs at a time of reduced

197

See generally III.C, supra (discussing the relationship between the Garn-St Germain Act and
due-on-sale clauses).
198
Lending on the basis of the collateral rather than the borrower’s ability to pay is generally
considered a predatory practice. See Office of the Comptroller of the Currency, Advisory Letter
No. AL 2003-3, Avoiding Predatory and Abusive Lending Practices in Brokered and Purchased
Loans (Feb. 21, 2003), available at http://www.occ.gov/static/news-issuances/memos-advisoryletters/2003/advisory-letter-2003-3.pdf.
199
See, e.g., Opportunities in Home Equity Conversion for the Elderly, Hearing Before the
Special Comm. on Aging, United States Senate 1 (July 20, 1982).

May 5, 2015

43 Pepperdine Law Review (forthcoming 2016)

42

income.”200 While private reverse mortgages do exist, the bulk of all reverse mortgage lending
is insured by the federal government and regulated under the aegis of HUD.201 Our discussion
will consequently focus on these HUD-insured reverse mortgages, sometimes called Home
Equity Conversion Mortgages, or HECMs.
Reverse mortgages address the paradox facing many older homeowners who have accumulated
equity in their homes over the years. Older homeowners may be house-rich, but cash-poor, with
limited income. As a result, although they have significant assets, they may face trouble with
daily living expenses or home maintenance, including property taxes. Reverse mortgages allow
an older homeowner to tap the equity in the home, with no expectation of repayment until the
homeowner dies, transfers title to the home, or moves out of the home.202 At that time, the loan,
with interest, comes due in a lump sum. If the balance due on the loan, including interest and
fees, exceeds the value of the home, neither the borrower nor the borrower’s heirs are liable for
the deficiency.203 Instead, for federally-insured loans, HUD makes up the difference. 204
Because there are no intervening payment obligations until the loan comes due, there is no
general right under reverse mortgages to reinstate upon default for nonpayment, or modify the
mortgage obligation. (Borrowers under reverse mortgages must still maintain the home in good
condition and pay property taxes, homeowner’s insurance, and association dues,205 and a breach
of those covenants may usually be cured).
The OCC’s regulations implementing the Garn-St Germain Act explicitly exempt reverse
mortgage loans from the prohibition on the exercise of due-on-sale clauses.206 This makes sense,
given the special nature of reverse mortgages, and the risks they pose lenders. Underwriting a
reverse mortgage is based largely on the relationship between the life expectancy of the borrower
(how long until the loan will be repaid?) and the value of the property (how much equity is there
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12 U.S.C.A. § 1715z-20(a); Tara Twomey, Crossing Paths: The Intersection of Reverse
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in the property from which to repay the loan?).207 Many reverse mortgages are structured so that
the loan proceeds are paid out as an annuity, with regular payments made to the borrower over
time. The actuarial assumptions are intended to result in the loan coming due and payable before
the loan amount exceeds the value of the home. Allowing children to assume their parents’
reverse mortgages could extend indefinitely the lender’s obligation to make annuity payments,
consuming the entire value of the home and then some. Nonetheless, both surviving spouses
specifically and heirs generally have important rights and protections.208 In this section, we will
discuss the protections specifically available to these surviving spouses.
The first problem surviving spouses, who are not co-borrowers, face is whether they may remain
in the house after the death of the original borrower. As discussed above, the death of the
borrower causes a reverse mortgage to come due and payable, and the Garn-St Germain
protections ordinarily available to surviving spouses are unavailing. Because available loan
proceeds (including the amount available to loan originators) increase with the borrower’s age,209
loan originators have some incentive to originate the reverse mortgage with only the older spouse
as the borrower.210 This has resulted in some loan officers and brokers encouraging younger
spouses to give up their interest in the marital home, 211 so that the loan can be originated without
the younger spouse as a co-borrower.212 This puts the younger spouse at risk of foreclosure and
displacement upon the death of the older spouse. Even if the younger spouse is later added back
to the deed to the property, the mortgage must be repaid when the borrowing spouse dies.
Congress intended to protect spouses from being dispossessed in this way. The statute
authorizing HUD’s reverse mortgage program, in a subsection titled “Safeguard to prevent
displacement of homeowner,” states:
The Secretary may not insure a home equity conversion mortgage under this
section unless such mortgage provides that the homeowner's obligation to satisfy
the loan obligation is deferred until the homeowner's death, the sale of the home,
or the occurrence of other events specified in regulations of the Secretary. For
207

JOHN RAO ET AL., FORECLOSURES ch. 14A.
See generally ANDREW G. PIZOR, ET AL., MORTGAGE LENDING ch. 9; JOHN RAO ET AL.,
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212
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purposes of this subsection, the term “homeowner” includes the spouse of a
homeowner.213
Unfortunately, HUD’s regulations, and the form mortgage contracts it requires lenders to use,
violate the statute by providing that the mortgage be due and payable upon the death of the last
mortgagor, not homeowner or spouse of homeowner.
In response to litigation,214 HUD has changed its regulations so that for any new reverse
mortgages being originated, the loan amount will be calculated based on the age of the youngest
borrower or spouse.215 In January 2015, HUD issued a Mortgagee Letter stating that for
surviving spouses on existing reverse mortgages, which contain the language permitting
displacement of the surviving spouse, HUD will allow the lender to consider assigning the
mortgage to HUD provided that the amount currently owed on the loan is no greater than it
would have been if the surviving spouse had been included on the loan (or if the spouse can
afford to pay down the principal balance to this level).216 This relief will be illusory for most
surviving spouses, as most were left off the loan to begin with in order to increase the proceeds
available from the loan. It remains to be seen whether a court will overrule HUD’s extremely
limited Mortgagee Letter as arbitrary and capricious.
Other heirs are not protected by statute to the extent of surviving spouses, but are still entitled to
information about the mortgage loan necessary to enable them to decide whether to sell the
house, refinance, or turn the home over to the lender.217 Questions sometimes arise regarding the
amount necessary to retire the reverse mortgage loan. HUD regulations provide that the
mortgagor may sell the home for the appraised value of the home, even if the balance owed
exceeds that value.218 If the mortgage has been declared due and payable based on a triggering
213
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event, the mortgagor may sell the home for 95% of the appraised value of the home.219 For
purposes of the sale of the property described above, “mortgagor” includes “the mortgagor’s
estate or personal representative.”220
Despite this language in the regulation, HUD issued a mortgagee letter in 2008 stating that
lenders only could accept less than the full balance owed on the loan if the sale of the property
was an arms-length transaction.221 HUD has since rescinded that mortgagee letter222 and
provided further, somewhat murky, guidance on the issue.223 Since HUD’s retraction, at least
one court has confirmed that heirs may satisfy the reverse mortgage by paying 95% of the
appraised value of the home.224
HUD’s recent actions have dramatically improved the situation for surviving spouses and other
heirs on reverse mortgages executed after the effective date of the rules change. But further
action from HUD is needed to provide specifically for the rights of surviving spouses to remain
in the home, even on mortgages executed before HUD conformed its rules to the statute, and to
clarify the rights of other heirs to redeem reverse mortgages by paying 95% of the appraised
value of the home.
While reverse mortgages are legitimately treated differently from other mortgages for purposes
of the rights of heirs to assume, successor homeowners are still entitled to full access to
information and, for surviving spouses, to protections against displacement. In the following
section we discuss other policy recommendations for improved protection of successor
homeowners.

VII.

POLICY RECOMMENDATIONS

As shown above, a successor homeowner after death or divorce has the right to assume the
mortgage loan and apply for loss mitigation. However, servicers too often misunderstand the
applicable law and misinform the homeowner that she cannot apply for a loan modification
219

24 C.F.R. § 206.125(c).
24 C.F.R. § 206.123(b).
221
U.S. Dep’t of Housing and Urban Dev., Mortgagee Letter 2008-38 (Dec. 5, 2008).
222
JOHN RAO ET AL., FORECLOSURES ch. 14A; HUD Mortgagee Letter 2011-16 (Apr. 5, 2011).
223
HECM Servicing Frequently Asked Questions (FAQs), July 19, 2011 at 1 (stating that HUD
“interprets the word ‘sale’ to include any post-death conveyance of the mortgage property (even
by operation of law) to the borrower’s estate or heirs . . . . A loan payoff that occurs
simultaneously with or immediately following such a post-death conveyance will be regarded as
a sale transaction” . . . .).
224
Santos Trust v. Reverse Mortg. Solutions, 2013 WL 5568384 (N.D. Cal. Oct. 9, 2013).
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because she is not the borrower and she is “not eligible” to assume the loan. In light of this
problem, regulatory agencies and the GSEs225 have gradually attempted to clarify that a
successor homeowner should be evaluated for loss mitigation and allowed to pursue a
simultaneous modification and assumption. At present, a patchwork of servicing rules and
regulations addresses the issue, with different rules applying depending upon who insures, owns,
and services the mortgage.
If a mortgage is FHA-insured, FHA servicing rules promulgated by HUD apply. If a mortgage is
instead owned by Fannie Mae or Freddie Mac, Fannie or Freddie’s respective rules apply. And,
if a mortgage is not FHA-insured or owned by a GSE, any servicer participating in the Treasury
Department’s Making Home Affordable program is required to comply with the MHA
Handbook until that program sunsets.226 Finally, the Consumer Financial Protection Bureau’s
(CFPB’s) relevant mortgage servicing regulations and guidance apply to most closed-end
mortgages secured by the borrower’s principal residence, regardless of who insures or owns the
loan.227
In November 2014, the CFPB issued proposed regulations under RESPA that would give
expanded rights to successors in interest. The Bureau’s proposed regulation provides that once a
servicer confirms a successor in interest’s identity and ownership interest in a property that
secures a covered mortgage loan, the successor shall be considered a borrower for purposes of
RESPA’s mortgage servicing rules.228 The proposed rule defines successor in interest as a
person who acquires an ownership interest in the home from a borrower through a transfer that is
exempt from exercise of a due-on-sale clause under the Garn-St Germain Act.229 The proposed
regulation creates a limited Request for Information for a potential successor in interest to obtain
from a servicer a list of any documentation needed to establish successor status. The proposal
also requires servicers to implement policies and procedures reasonably designed to
communicate with potential successors in interest regarding how to confirm successor status.230
Although this proposed rule represents a significant step forward in protecting successors from
the risk of foreclosure, the rule must be strengthened in order to have the desired effect. Even if
the CFPB adopts its proposed rule, key gaps will remain.
225

The Government Sponsored Enterprises (GSEs) are Fannie Mae and Freddie Mac.
Unless extended, the Home Affordable Modification Program (HAMP) is scheduled to
expire on December 31, 2016.
227
Exceptions apply for small servicers, servicers of reverse mortgages, and qualified lenders as
defined under 12 C.F.R. § 617.7000.
228
Amendments to the 2013 Mortgage Rules under the Real Estate Settlement and Procedures
Act (Reg. X) and the Truth In Lending Act (Reg. Z), 79 Fed. Reg. 74176 (Dec. 15, 2014).
229
Id.
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The agencies’ approach to clarifying the right of successor homeowners to assume the loan and
apply for a modification has been far from uniform or comprehensive. Gaps and inconsistencies
abound. And in too many cases, even where regulations mandate that a successor homeowner be
considered for a loan modification, successors are still experiencing unnecessary roadblocks and
wrongful denials. The agencies should expand and coordinate their regulations and guidance to
close the gaps, align rules, and ensure that successors in interest have access to information and
to the loss mitigation process. Below, we outline the primary issues that remain for clarification
and improvement in agency policies and the CFPB rules, including the need for a private
enforceability at every step in the process.
It is essential that any expanded rules apply to the broad range of successors in interest. These
include a surviving spouse or partner, whether the interest in the home passed through a joint
tenancy with right of survivorship deed231 or through devise or descent; a child of the borrower
who has title to the home; any heir who inherits the home in connection with the borrower’s
death; and a divorced spouse with title to the property, whether she obtains it through a divorce
decree or a quitclaim deed. Additional protections are needed for successor homeowners who
are survivors of domestic violence.

A. The CFPB should promulgate privately enforceable
regulations that require servicers to communicate with and
provide information to the successor homeowner and to accept
reasonable documentation of successor status.
It is critical for a successor homeowner to be able to communicate with the servicer regarding the
mortgage loan in order to make payments, find out if the loan is in default, and apply for an
assumption and loan modification, if necessary. Servicers should be required to provide all the
information a successor homeowner needs to make a prudent decision on whether or not to
assume the mortgage. As we explained in Part II, federal privacy regulations under the GrammLeach-Bliley Act do not restrict servicers from sharing this information with successors.

231

Where grantees of a deed are described as joint tenants with right of survivorship, the death of
one joint tenant results in that joint tenant’s interest in the property passing automatically to the
remaining joint tenant(s) outside of the decedent’s estate. See United States v. Craft, 535 U.S.
274, 280 (2002); Megan D. Randolph, Let No Man Put Asunder: Divorce, Joint Tenancy, and
Notices of Severance, 47 U. Louisville L. Rev. 607, 613 (2009).
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The CFPB’s existing regulations under RESPA require servicers to implement policies that allow
them to: “[u]pon notification of the death of a borrower, promptly identify and facilitate
communication with the successor in interest of the deceased borrower.”232 This requirement
obviously omits other types of successors, including those obtaining the home through divorce or
another intra-family transfer. Moreover, it is neither privately enforceable nor detailed enough to
elicit compliance.
Servicers often impose burdensome and unnecessary documentation requirements on successor
homeowners to prove their interest in the home. The CFPB has received reports of servicers
demanding documents to prove a successor’s interest in the property that “are not reasonably
available” or “do not exist,” including probate documents where there was no property to probate
because the home passed directly to a joint tenant by a survivorship deed.233 Yet, the CFPB’s
regulation at 12 C.F.R. § 1024.38(b)(vi) generally requires servicers to promptly identify and
facilitate communication with successors in interest.
The CFPB’s proposed amendment of 12 C .F.R. § 1024.38 requires servicers to communicate
with any potential successor in interest, not just those related to the death of a borrower. The
CFPB has proposed expanded commentary related to § 1024.38 explaining what kind of
documentation it would be reasonable for a servicer to require to prove a successor’s ownership
interest. This commentary expands on the information contained in CFPB Bulletin 2013-12.
However, all of these changes continue to be located in an unenforceable section of RESPA.
The CFPB should move its existing rule (and the proposed additions) on communication with
successor homeowners to a privately enforceable section of the RESPA regulations, as it has
most of its other servicing regulations, and incorporate its existing guidance into the new
privately enforceable regulatory provisions.234 Private enforceability of such rules will enhance
compliance.235
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12 C.F.R. § 1024.38(b)(vi).
Consumer Financial Protection Bureau, CFPB Bulletin 2013-12 (Oct. 15, 2013). For an
explanation of a right of survivorship deed, see supra note 201.
234
Congress also would enhance protections for successors in interest if it amended the Garn-St.
Germain Act to provide a private cause of action under that statute.
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See, e.g., DeJesus v. Banco Popular de Puerto Rico, 918 F.2d 232 (1st Cir. 1990); Williams v.
Public Fin. Corp., 598 F.2d 349, 359 (5th Cir. 1979) (“The private attorney general who exposes
and opposes these credit wolves is not deemed unduly enriched when his valor is richly rewarded
and his vendor harshly rebuked”); Buford v. American Fin. Co., 333 F.Supp. 1243, 1248 (N.D.
Ga. 1971) (Truth in Lending Act “clearly contemplates substantial enforcement through
individual consumers acting as ‘private attorneys-general’”).
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The cost of non-compliance with the protections for successors in interest is often loss of the
family home. Even with existing requirements imposed by Fannie Mae, Freddie Mac, HUD, and
Treasury’s MHA Handbook, servicer noncompliance with procedures designed to help
successors save their homes is widespread. While government enforcement is important, only
private enforcement is likely to provide solutions in real time to individuals who are facing noncompliant servicers and trying to save their homes. Moreover, these unnecessary foreclosures
increase losses for investors and exacerbate the effects of foreclosures in communities.
In addition, the CFPB should bring enforcement actions against servicers who are not complying
with its existing rules. Currently, the CFPB regulation requires servicers to communicate with a
joint tenant who is not required to go through probate after the borrower’s death, yet
homeowners around the country commonly face requests from servicers to file for probate, even
where the interest in the property has already passed to the surviving spouse by a right of
survivorship deed and in fact there is no estate to probate.236 The CFPB should hold servicers
accountable for this conduct.

B. The CFPB and other agencies should prohibit servicers from
initiating, continuing or completing a foreclosure sale while a
successor is being reviewed for loan modification and assumption.

Fannie Mae, Freddie Mac, HUD, and the MHA Handbook all require servicers to stop the
foreclosure process in certain circumstances where the borrower has submitted a complete loss
mitigation application. The CFPB’s RESPA rule also imposes restrictions on “dual tracking” of
foreclosure and loss mitigation.
The GSEs, HUD, the Treasury Department and the CFPB should clarify their current restrictions
on foreclosures during loan modification reviews to make it clear that these protections apply to
successor homeowners who are in the process of applying for a loan modification and
assumption. The CFPB’s proposed RESPA rule does not extend dual tracking protections to
successors until they have gotten the servicer to “confirm” their status as a successor, which
could involve months of delay and frustration while foreclosure looms large. More generally,
closing the loopholes in the current dual tracking restrictions would benefit successor
homeowners as well as other homeowners seeking loss mitigation after foreclosure has been
initiated.

236

Amendments to the 2013 Mortgage Rules under the Real Estate Settlement and Procedures
Act (Reg. X) and the Truth In Lending Act (Reg. Z), 79 FR 74176, 74291-92, Dec. 15, 2014.
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C. The OCC, HUD, the Treasury Department and the GSEs should
clarify that a successor need not “qualify” to assume the loan or
mandate that the loan be current at the time of assumption.
Under the Garn St. Germain Act, 12 U.S.C. § 1701j-3, creditors may not exercise the due on sale
clause in a mortgage based on certain exempt transfers, including a transfer by death, descent, or
operation of law upon the death of a joint tenant; a transfer to a relative resulting from the death
of a borrower; a transfer where a spouse or children of the borrower become an owner of the
property; or a transfer resulting from a divorce decree, legal separation agreement, or incidental
property settlement. Therefore, a successor owner through such an exempt transfer has the right
to assume the mortgage loan, and a servicer should not be permitted to impose any
creditworthiness review or other condition–such as a requirement that the loan be current–on an
assumption.
The Office of the Comptroller of the Currency (“OCC”) should clarify in the regulations
implementing Garn-St Germain that servicers must recognize the assumption of the mortgage by
a family member, regardless of default status and without additional credit screening. Implicitly,
by prohibiting the servicer from exercising the due-on-sale clause, Garn-St Germain requires
servicers to recognize the assumption of the mortgage by these successors. The Fannie Mae
Single Family Servicing Guide, § D1-4.1-02, recognizes this reality: “[T]he servicer must
process [these] exempt transactions without reviewing or approving the terms of the transfer.”
Further, where a successor has acquired her interest in the home prior to and independent of any
agreement to assume liability for the debt, the TILA ability-to-repay rules do not apply to the
assumption.237 But the lack of regulations clearly stating that a successor has the right to assume
the loan and apply for a loan modification after a Garn-exempt transfer have created confusion
regarding successors’ rights.
The GSEs, the Treasury Department, and HUD all should expressly prohibit servicers from
requiring a successor homeowner to qualify for an assumption. As discussed below, a successor
homeowner should not be required to assume the note, however, until the servicer provides
information regarding the status of the loan and reviews the successor’s request for loss
mitigation.

237

Interpretive Rule related to Regulation Z, 12 C.F.R. § 1026, RIN 3170-ZA00 (July 1, 2014)
(hereinafter “July 2014 Interpretive Rule”). The CFPB should formalize this interpretative rule
to enhance compliance.
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D. The CFPB and other agencies should require servicers to evaluate
successor homeowners for a loan modification before requiring
assumption of the loan.
The need to assume the mortgage in order to achieve a loan modification puts the homeowner in
a catch-22: without the assumption, the servicer may not allow the homeowner to get a loan
modification that makes the loan affordable, but without a loan modification, a homeowner risks
incurring personal liability on a debt she cannot afford.
Fannie Mae and Freddie Mac both require servicers to evaluate successor homeowners for a loan
modification before requiring them to assume personal liability on the debt.238 The Treasury
Department and HUD also direct servicers to evaluate a simultaneous assumption and
modification for successor homeowners applying for HAMP and FHA modifications. Still, there
is no market-wide requirement that servicers evaluate a modification prior to the successor’s
assumption of liability. The CFPB’s proposed amendment to RESPA regulations would prohibit
servicers from conditioning review for a loan modification on a successor’s prior assumption of
the loan.239 This is an important protection, and the CFPB should maintain this element in the
final rule. Market-wide guidance on this issue could only come from the CFPB or the Office of
the Comptroller of the Currency (OCC), as the agency that implements Garn-St Germain. Both
the OCC and the CFPB should require servicers to evaluate successor homeowners for a loan
modification prior to assumption. Such a requirement would allow homeowners to make an
informed decision as to the risks and benefits of assuming the loan. Requiring homeowners to
assume the loan before evaluation for a loan modification forces homeowners to take a gamble in
the dark and provides no benefit to lenders.

E. The CFPB, the GSEs, HUD and the Treasury Department should
ensure that all successor homeowners can apply for loss mitigation.
Fannie Mae, Freddie Mac, HUD, and the Treasury Department (in its MHA Handbook) have all
now spoken to clarify that successor homeowners pursuant to the death of a borrower should be
able to apply for a loan modification. However, after a transfer of ownership related to divorce
or family breakup, the options for a remaining non-borrower homeowner are less uniform.
Fannie Mae’s requirements are the clearest: after any “exempt transaction,” which includes all
Garn-exempt transfers and some additional kinds of transfers, the servicer must evaluate the
238

Freddie Mac Guide ch. B65.12(b); Fannie Mae, Lender Letter LL-2013-04 at 1 (successor
homeowner must be evaluated for loan modification as if borrower; packet should be forwarded
to Fannie Mae for review of modification and “related assumption”).
239
CFPB Bulletin 2013-12.
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successor owner for all available workout options.240 Thus, Fannie Mae rules protect any
transfer of property to the spouse of a borrower under a divorce decree, legal separation
agreement, or incidental property settlement agreement.241 Freddie Mac’s position is less clear.
In one section of its Servicing Guide, Freddie Mac takes the same position as Fannie Mae that
servicers may not enforce a due on sale clause based on any Garn-exempt transfer. However, in
its specific discussion of simultaneous loan modification and assumption, Freddie Mac suggests
that a non-borrower may be evaluated for this option only “where all Borrowers are
deceased.”242 HUD also has failed to clearly provide for assumption by a non-borrower who
becomes the owner of a home pursuant to a divorce decree or separation agreement. HUD’s
Handbook for FHA servicing provides that mortgages are freely assumable without any
creditworthiness review after transfers “by devise or descent,” but does not speak to the issue of
divorce.243 The MHA Handbook allows for assumption and modification after death or divorce,
but suggests that investor restrictions may apply.244 The CFPB, Treasury, HUD and the GSEs
should make clear that all successors protected by Garn-St Germain may apply for all loss
mitigation options.
Beyond situations of death and divorce, successors must be able to obtain loss mitigation where a
divorce or separation agreement is not yet final or where there is another type of family
dissolution, such as a separation due to domestic violence. These successors may face hurdles
even where they are already co-borrowers on the loans. Servicers generally require all original
borrowers to sign any loss mitigation application and loan modification documents unless there
has been a final divorce decree or legal separation agreement.245 Even Fannie Mae and the MHA
Handbook require proof of income and signature on modification documents by all original
borrowers on the loan, unless a divorce decree or legal separation agreement can be provided.
Fannie Mae does state that servicers have discretion not to require the signature of a co-borrower
in situations of contested divorce,246 but this guidance is too narrow. Freddie Mac and HUD’s
requirements also fail to provide for many situations. These requirements may pose the greatest
hardship for survivors of family violence, who for their own safety might not yet have secured a
final divorce decree or legal separation agreement. Servicers should not require co-borrower
signatures or income documentation, even without a final divorce decree, where (a) one spouse
has moved out of the house and signed a quitclaim deed relinquishing any interest in the house,
240

Fannie Mae, Lender Letter LL-2013-4; Fannie Mae Servicing Guide Announcement SVC2013-17 (Aug. 28, 2013). Exempt transactions are listed in the Fannie Mae Guide § D1-4.1-02.
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or (b) there has been family violence. A non-borrower spouse or domestic partner should be
eligible to apply for a simultaneous loan modification and assumption in these situations.

F. The GSEs, Treasury Department, HUD, and the CFPB should
require servicers to evaluate successor homeowners for all loss
mitigation options.
Successor homeowners should be evaluated for all loss mitigation options. Fannie Mae’s
servicing rules require as much: the servicer must evaluate the new non-borrower owner for all
available workout options.247 Freddie Mac, as of June 2014, allows successor homeowners to
apply for a simultaneous assumption and modification through either the Standard Modification
or HAMP, but provides no clear guidance on whether successors may apply for a deed in lieu of
foreclosure, short sale, repayment plan, or forbearance. HUD’s Handbook for FHA servicing
and Treasury’s MHA Handbook do not clearly provide that successor homeowners may apply
for a full array of loss mitigation options, including for second mortgages. HUD, the Treasury
Department, and Freddie Mac should clarify their policies to require servicers to evaluate
successor homeowners for all loss mitigation options. Moreover, the CFPB should require that
servicers offering loss mitigation must make all options available to successors.

G.
HUD must clarify the rights of reverse mortgage successors to
better protect non-borrower spouses and other heirs.
HUD should issue improved regulatory guidance to provide specifically for the rights of
surviving spouses to remain in the home after the death of the borrower spouse and to clarify the
rights of other heirs to redeem reverse mortgages by paying 95% of the appraised value of the
home. The intent of the reverse mortgage statute is clearly to prevent homeowners and their
spouses from being dispossessed, whether or not they meet certain narrow conditions. Other
heirs also need further relief; while regulatory language allows other heirs to sell the home for
95% of the appraised value, HUD should expressly support this policy in a mortgagee letter.
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CONCLUSION
Commentators express grave concern about the potential financial havoc wreaked by third-party
assumptions.248 Among the parade of horribles are the inability of lenders to rewrite mortgages
at increased interest rates, the loss of credit-worthy borrowers, and the potential for fraud and
waste of the property.
Assumptions do allow homeowners to keep in place existing mortgages, when they would
otherwise have to take out a new mortgage and thus generate larger profits for lenders.249 And,
in rising interest-rate environments, the credit squeeze lenders feel between low interest-rate
loans and the lender’s own high cost of credit is real and can erode lenders’ bottom line. But
assumptions, by themselves, do not worsen the security position of lenders, nor do they erode the
credit quality of borrowers. An assumption does not relieve the original borrower of her
obligations, but merely adds a second borrower.250 Lenders do not lose their right to pursue the
original, presumably credit-worthy borrower based upon an assumption. The risk and loss to
lenders is primarily an interest-rate risk and the loss of increased business from new purchase
money mortgages, not a serious likelihood that their capital will not be repaid.251 This interestrate risk is part of the risk calculus lenders “should and do” take into account when making
loans.252
Moreover, Congress, in enacting the Garn St-Germain Act, made the policy call: assumptions
between strangers may be prevented by mortgagees, but mortgagees must honor assumptions for
a select class of successors. In a very narrow set of circumstances, Congress determined that
248

See, e.g., S. Rep. No. 97-536, at 21 (1982), reprinted in 1982 U.S.C.C.A.N. 3054, 3075
(warning that if restrictions are placed on due-on-sale clauses the “traditional mainstay of
American homeowners—the long-term fixed rate mortgage” could disappear); Arthur J.
Margulies, The Cure and Reinstatement of Mortgages by Third Party Assignees, 24 CARDOZO
L.REV. 449 (2002) (expressing concern that bankruptcy decisions permitting cure and
reinstatement by a third party assignee of the mortgage force creditors to extend credit to those
who would never qualify for it on their own; failing to discuss the extent to which the lenders
pursued the original debtors).
249
Cf. Wellenkamp, 582 P.2d at 976 n. 11 (noting that lenders have used due-on-sale clauses to
extract large assumption fees from borrowers).
250
See, e.g., West Point Corp., 506 So. 2d at 241 (finding original debtor, guarantors, and
grantee of property who assumed debt all liable in action to collect on promissory note).
251
See, e.g., Wellenkamp, 582 P.2d at 976 (holding that a due-on-sale clause may only be
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which, as the court noted, is “are among the general risks inherent in every lending transaction”).
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exercising the due-on-sale clause would be “inequitable.”253 In the kinds of property transfers at
issue in this article, Congress determined that lenders should not be able to force a successor
homeowner to obtain a new loan or face foreclosure. In the judgment of Congress, it was more
important to protect family homesteads than to maximize lenders’ profits.
As this article demonstrates, the legal justifications cited by servicers for refusing to work with
successors ring hollow. Successor homeowners have an absolute right to assume the mortgages
of their predecessors, without regard to the wishes of the mortgagee or mortgage servicer.
Successor homeowners are entitled to information to enable them to make the decision about
whether or not to assume and to manage more generally their inherited financial obligation.
Privacy restrictions are no bar to access to information about the mortgage for successor
homeowners. The right to assume is not blocked by default, and a successor homeowner has the
same entitlement to be evaluated for a loan modification as any other homeowner. Bankruptcy
courts have come the farthest in understanding the basic principles at work here, and that
analysis deserves to be more widely adopted.
As we have noted, reverse mortgages present special problems for surviving spouses. Until
recently, HUD regulations required a reverse mortgage lender to foreclose on a surviving spouse
if her name was not on the mortgage, even if her name had been removed fraudulently from the
deed by an unscrupulous mortgage broker. HUD’s improved regulatory scheme does nothing to
address the injustice perpetrated on the homeowners whose homes are subject to existing reverse
mortgages, and its guidance as to the ability of heirs to redeem the reverse mortgage for 95% of
the property value is clouded, at best. HUD must do more to protect surviving spouses on
existing mortgages and to clarify guidance for heirs who seek to pay off reverse mortgages.
We have sketched out in this article a series of policy recommendations. Those
recommendations would take us closer to honoring surviving spouses and other heirs.
Policymakers should put in place clear requirements that servicers provide successors with key
information about the loan and review successors for all loss mitigation options before requiring
them to assume the debt. They should protect all successors, including those who obtain their
interest in the home through the borrower’s death, a transfer to the borrower’s spouse or child, a
divorce, or another family dissolution.
We return now to our beginning: Geraldine Bates, a seventy-year old widow, grieving the death
of her husband, struggling to assume the loan so she could get a mortgage modification. Mrs.
Bates and the thousands of other homeowners in her position deserve better. Getting a mortgage
modification can be as challenging as cleaning the Augean stables, at best. But we need not
253
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make it a particularly painful impossibility for the most vulnerable homeowners: the elderly, the
widowed, the grieving, the recently divorced. We can do better and we must.
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cm In addition to the information reOffice· of Mai:iagemenf and'"Budget for quired in the Short Form C, the Director
the.preparation of.Such.statements.
may require any applicant to submit
- •
such other information as the Director
- "A'D'THoBrr= Secs. 304, 402, 501.o! the Fed- deems necessary to proceed. with the !seral Water Pollution Control Act Amend...,_
men.ts. o!' 1972, (86 Sta.t. 816 .et seq., PL. 92- suance uf the permit.
.
600, 33U.S.C'.1251 et,seq.)

Dated: February 6,.1976: ·
JOHN QUARLES,

Acting Aciministrator.
PART 124-STATE PROGRAM ELEMENTS
NECESSARY FOR PARTICIPATION IN:
THE NATIONAL POUUTANT DISCHARGE ELIMINATION S)'STEM

Part lM of Title 40 or the Code of
Federal Regulations, setting forth State
program elements necessary !or participation iri the. National Pollutant Dfs.charge Eiiminatron System, Js proposed to
be amended as follows:
§ 124.11: .TAmencied]
1. The Ilrst sentence of paragraph. Ch>
of § 124.11 is revised to read ~follows:
"Water pollution :fiom agrlcultural and
sllvicultural activities.. including runoft
from orcliai-ds'. cultivated cro.PS. pastures,.
rangelands, and forest lands, except that
this excluslorr shall not apply to the
following:"
'. 2~ Subparagraph Ch> (5) of ~ 124'.ll,Js.
revised to read as follows:
(5) Discharges from sfivicultural point
sources as d~ed in ~ 124.85Ca) •.
Subpart I-Special Programs ··

PART 125-NATIONAL POUUTANT DIS·
CHAR~ ELIMINATION SYSTEM

Part 125 or Title 40 of the Code of
Federal Regulations, setting forth pollct~
and procedures for the Environmental
Protection Agency's admlnlstratlon ot its
role in the National Pollutant Discharge
Elimination· System, is proposed to be
amended. as follows:
§ 125.4 . [Amended}
· l. The first sentence. of paragraph (J)
o! § 125.4 Js revised to read as.follows:
"Water pollution from a.gr!cultural and
sllvicultural nctlvities, including runofr
from orchards. cultivated. crops, p:istures,
rangelands, and forest lands e.""tcept that
this exclusion ·shall not npply to the
!ollowlng:"
2. Subparagraph (j) (5) of § 125.4 1s
revised to read. a.s follows:
. (5) Dlscba.rges from sllvicultural point

sources as defined. in § 125.54Ca)'.

Subpart F-Special Programs
3. Pa.rt 125 ls amended by adding anew

Subpart P, Speclal Programs.
4. Subparl F of Pa.rt 125 is amended
by adding a. new § 125.54, "Sllvicultural
As!tlvitles" as follows:

§ 125.54 SiMculturnl nctMtie$.
<a> Definition$. For the purpose of th1s
deleting the title "Disposal of Pollutants section: Cl) The term "sllviculturnl point

· a. Slibpart r of Part 124 is amend~ by
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source" means any discernible, confined

and discrete conveyance related to rock
crushing, gravel washing. log sorting or
log storage faclllt!es from whlch pollutants a.re discharged into navigable
waters.
Comment: ThJs term does not include
nonpolnt source activities :Inherent to
forest management such as nursery operations. sltc preparation, reforestation.
in all stages of growth, thlnning, prescribed. burning, pestictde and fire control, and harvesting operations from
whlch runoff results from precipitation
events. However. some o! these activities
may involve the discharge o! dredged or
fill mnterlal whlch would require a§ 404
permit <see 33 CFR 209.120>.
Cb) Application for Permit. CD Anyperson discharging or proposing to discharge Pollutants from a silviculturaI
point source. who has nof; already done
so, shall file an appllcatfon with the
Reg:lonal Administrator withln six
months after the date o! promulgation
of these regulations.
(2) <I> Each applicationmustbefiled
on a Short Form C and cqmpleted In accordance with the instructions provided
with such form.
CID In addition to the information required. in the Short Form C, the Regional
Admlnistrator may require any applfcanf;
to submit such other information. as the
Reg:lonal Administrator deems necessary
to proceed with the issuance o! the permit.
(PR noc.76-4208 Flll!d 2-11-76;8:~ am}

FEDERAL HOME LOAN BANK
BOARD
[ l2CFRPart54S]
(No. 76-100}

F£DERAL SAVINGS AND LOAN SYSTEM
Late Charges and Due on Sale Cfauses:
. FEBRUARY G,

1976.

The !ollow.lng SUJllil1aty or the amendment proposed by this Resolution rs providf!d for the reader's convenience and rs
subject to the full explanation in the following preamble and to the specific provisions o! the propased amendment:. ..
I. Presentsftuation.. TheFederalHome
Loan Bank Eoard permits. Federal assocla t!ons, if authorized by their loan. contracts, to assess, impose, and colieCt Iafe
charges respecting delinquent perlodic.
installment pasrments on such Io~ and
to declare the loan immediately due and
payable if the borrower sells or trans:rers
the real property securing the loan without the consent o! the assoctation.
IL

Prap~ecl

Regulation. A. Would

continue to empower a. Federal a.ssocia- ·
tlon to include. as a. matter o! contract
beLween it
the borrower. provisions
in its lo:m contracts for as.sessmen~ :lmposlt!on, and collectfon or a late charge
respecting any dellnquenf; perfodlc installment payment on the loans, and for
the acceleration of the maturity or the
loan, at the opt!on'o! the a.ssocfatfon, tt
the borrower sells or transfers the loan
security property without the prior
written consent of the association.
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B. Would place specified limits on the
maximum amount of late charges which
. could be collected by a Federal association on future contracts as to loans on
the security of a home (1-4 family) occupied or to be occupied by the borrower.
C. Would restrict the circumstances
under which a Federal association could
exercise its acceleration option (due on
sale clause> on future contracts as to
loans on the ·security of a home Cl-4
family) occupied or to be occupied by the
borrower.
·
0

m. Reasons for

Proposed, Change. A.

To clarify the existing authority of Federal associations to assess, impose, .and
collect late charges,· and to set limits on
late charges which can be collected by
Federal associations on future loans on
the secmity of a home occupied or to be
occupied by the borrower.
B. To clarify the existing authority of
Federal associations toaexercise due· on
sale qla.uses, and limit the circumstances
under which such clailses can be exercised on future loans on the security of
a home occupied" or to be occupied by the
borrower. · '
LATE CHARGES

For the past. 39 years; the Board has
e.uthorlzed and perinlttedFederal savings
and loan Msociations, pursuant to their
loan contracts with bo1Towers, to assess,
impose and collect late charge$ respecting
any delinquent periodic installment payments on such loans. Such charges are
intended to discourage delinquencies by
borrower.s able to make timely payments,
and to enable Federal associations to be
compensated, at least in part, for expenses, loss of income, and other costs,
resulting from delinquent loans. In this
regard, the Board notes that, absent
special circumstances, a delinquent home
loan is ordinarily unsalable in the secondary mortgage market, and that a Federal
association, with excessive delinquent
loans, is faced with restrictions on its
lending powers and on the establishment
of new facilities. Excessive delinquencies
injure· the savings and home buying
public by adversely affect.Ing the :financial
condition of Federal associations, by substantially increasing such associations'
costs of doing business and, to the extent
delinquencies cause loans to be unsalable
in the secondary mortgage market, by
reducing the a.mount of residential mortgage funds which otherwise would be
available, and by contributing· to disequllibria. in mortgage fund :fiows and
mortgage interest rates in various areas
of the country.
On November 10, 1936, · the Board
adopted its initial late charge regulation
as section 40 of the Board's Rules and
Regulations. Section 40 stated, in pertinent part, that Federal associations
"may • • • incorporate [in theiiloan instruments] a provision for an additional
charge against borrowers who are delinquent in their loan payments. Such
additional charge shall be in the form
of an increased· rate· of interest on the
"Unpaid balance of the loan for the period
of delinquency." The substance of section 40 remained unchanged until 1946,
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...,
when the Board amended Its then existing late charge regulation, 24 CFR
203.11, to permit a late charge to be assessed, if a Federal association so desired, either on the unpaid balance of a
delinquent loan, or "on any part
thereof".
·
\
.On May 8, 1948, and on November 22,
1948, the Board adopted regulations <now
codified as § 545.6-11 of the rules and
regulations :for the Federal Savings and
Loan System (12 CFR 545.6-11> > which
deleted specific reference· to assessing
late charges by increasing the rate of interest on the unpaid balance of.the loan
and, instead, imposed a more generally
stated requirement ,that the "loan contract shall provide for full protection to
the· Federal association.'; Tlie intent of
the Boarq, among other things, was to
give added contractual :fiexibllity respecting late charges to Federal associations within the framework of the
Board's regulatory scheme. The 1948
amendments gave Federal ass0ciations
authority to use a broader range of late
charge provisions, including one based
Qn an increased interest rate on the unpaid principal amount of the loan. as
wen as late. charges based upon a percentage of the principal and interest of
the delinquent installment payment, or
a fixed dollar amount.
Reoently, the authority of Federal as_sociations to collect late charges from aelinquent borrowers pursuant to contract
has been the subject of controversy and
litigation. Therefore, the Board" deems it
desirable to amend § 545.6-11 to clarify
the existing authority of Federal associations to assess, impose, and collect late
charges. The Board also deems .it desirable to- include in such amendment limitations on the exercise by Federal asso~iations of their existing late charge
authority as to certain future loans.
Paragraph Cd) of the proposed amendment woud provide that Federal associations continue to have the power to include, solely as a matter of contract
between them and their borrowers, provisions in their loan contracts and/or
loan instruments for assessment, imposition, and collection of late charges respecting delinquent periodic installment
loan payments. Paragraph Cd> also
would provide that such contractual late
charges may be in the form· of an incr-eased· rate of interest on the unpaid
,balance of the loan (or a part thereof)
for the period. of delinquency, a percentage of the delinquent installment payment of principal and interest, a fixed
dollar amount, or in such other form
necessary and appropriate for· the full
protection of Federal associations. The
first form of assessing late charges has
been authorized continuously by the
Board for Federal -associations since November, 1936; the latter form of late
charges have been permissible for Federal associations since May, 1948.
Paragraph Cd) also would provide that
the contractual late charge, regardless
of its specific form, shall not be considered as interest to Federal associa·
tions. ·
Paragraph Cd) would provide further
that, except as provided ill paragraph

<e> with respect to loans made after May
31, 1976, on the security o! a home occupied or to be occupied by the borrower,
assessment, imposition and collection of
a late charge respecting any loan made
by a Federal association shall be ex•
clusively governed by the tenns or the
loan contract between such association
and the borrower. However, under paragraph (d) a Federal association could
voluntarily impose a lesser late charge
than that authorized by its lonn con•
tract even if not computed by the method
specified in the loan contract.
Paragraph Ce) would provide, with respect to all loans made after May 31,
1976, on the security of.homes occupied
or to be occupied by the borrowers, that:
(i) the borrowers must be given at least
a 15-day grace period (no late charge ns
to periodic installment payments re·
ceived within such period) : and (li) no
late charge shall be collected on any de·
linquent installment payment not received within said 15-day minimum gi'.ace
period in a dollar amount which exceeds
5 percent of the aggregate amount of
principal and interest included In such
delinquent payment: Receipt during suoh
period is considered to have occurred 1f
payment is deposited in the United States
malls, postage prepaid, within such period.
Paragraph Ce) also would provide that
a late charge as to covered loans may
not be assessed more than one time for
the late payment of the same installment,
and contains provisions which would prohibit cumulative late charges. Paragraph
Ce) would provide turther thnt no ll\te
charge shall be assessed as to loans covered by the paragraph unless tho borrower is notified in writing of the delinquency and is given at least 7 dnys from
malling of such notice to cure the delinquency, or be advised by a b1111ng or' notice provided for each inStallment payment due on the loan of the dnte after
which a late charge can be assessed.
Written notice of the delinquency will be
deemed to have been given by tho nsso•
elation when deposited in the United
states mails, postage prepaid, to the borrower's address as reflected on the 1·ecords of the association.
Paragraph (e) also would provide that
Federal associations al'e limited to the
maximum amount of their contractual
late charge provisions and cannot exceed
such contractual limits even where they
are less than the maximum limitations
of paragraph (e), and that, In appropriate cases, associations may waive or
reduce their otherwise applicable late
charge provisions.
Paragraph Ce> would provide further
that although the Board has not imposed
any limitation on the amount of con..
tractual late charges on loans made prior
to June 1, 1976, secured by homes occupied or to.. be occupied by the borrowers,
Federal associations shall be fair and
reasonable in imposing late chnrges in
connection with such loans. In Resolution No. 75-227, dated March 12, 1075,
the Board stated that it "expects thnt
Federal savings and loan assoclatiollll
will ·be judicious and reasonable In ns•
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sessing late charges against delinquent
There are three commonly assigned sale clauses used by savlngs and loan
borrowers, and that they will take into reasons underlying the exercise of "due associations. However, recently the auconsideration the reason for ·the delln- . on sale" clauses. Such clauses enable the thority of Federal associations to exerquenc:Y, the length of the delinquency lending savings and loan association td- cise their contractual due on sale clauses
and the past practices of the borrower
Cl> Ensure that the real properly se- has been the subject of controversy and
respecting delinquencies.v Similar Ian- curing its loan ls' not sold, subject to its 11t1gatlon in certain States. Therefore,
guage has been incorporated into para- loan, to a person of doubtful 11.nanclal the Board deems it- desirable to amend
graph Ce) of the proposed amendment. stability, and to assure that Us loan ls § 545.6-11 to clarl!y the existing authorIn .connection with ·the foregoing, the not assumed by a new purchaser whom ity of Federal associations to include due
Board -notes thaCFederal associations the association does not consider to be on sale clauses in their loan contracts
throughout theNationm a very substan- crefiltworthy;
with borrowers and to exercise such
tial number of cases have elected not to
C2) Adjust its loan portfolio towards clauses. The Board also deems it 'desir-impose late charges on particular delin- current market rates, thus safeguardlng able to include in such amendment
quencies,.and that many associations, de- and protecting the financial stability of . limitations on the exercise by Federal aspending on the facts ·of the individual the association and permitting it to make sociations of their e."dsting due on sale~
case,· have imposed late- charges in new home loans at lower interest rates authority as to certain future loans.
amounts well below the charges specified than otherwise would be necessary to
Paragraph Cf> of the proposed amendin the loan contracts. In addition, the maintain an adequate yield on its mort- ment would provide that a. Federal asBoard, -at' certain times, has ins!;ructed gage portfolio; and
sociation continues to ha.ve .the power t-0
'Federal assciciati6ns to institute affirma- · C3) Sell its existing home loans in the Include, solely as a. matter of contract
tive and remedial action whereby for- secondary mortgage market !nan orderly between it and its borrowers, provfslons
bearance would be. given to delinquent manner, thereby generating substantial ln its loan contracts and/or loan.instrub"orrowers in geographic areas having new funds !or additional residential ments whereby. the associati_on may. at
high ·unemployment· or other serious eco- loans, which othenvlse would be un- its option, declare the entire amount of •
the loan is :Immediately due and
noniic P1:t;iblems.
.
available.
The Board, in proposing a maximum - The Board believes that a cohtractual payable I! all or am- part o! the
contractuaI late charge of 5 percent of ability to repa.y .the loan and property i-eal property securing the loan js
the amount of principal and interest in- exercisable by a Federal association !or sold or transferred by the borrower
eluded in the delinquent installment pay- any of the foregoing reasons. The Board without the association's prior written
merit for loans made after May 31, 1976, is of the view that the financial security consent. Paragraph CO would provide
on the security of.homes occupied or to ·and stability of Federal associations !urther that, except as provided !n
be -0ccupied by borrowers,. has surveyed would be endangered if the loan fs, as a paragraph Cg> with re..-pect to loans
the statutory and reguiatol'Y. late charge practical matter, assumed by a new bor- made after May 31, 1976, on the
provisions of the various States, as well rower without credit underwriting by the security of a home occupied or t-0
as the late charge practices of savings nssoclation in connection with the sale be occupied by the borrower, the exerand loan associations, both Federal .and of the security property. U the security cise by a· Federal association of any
state-chartered, throughout the Nation. property ls transferred to a person whose option to accelerate the maturity of its
The Board believes that it.would be de- ability to repay the loan ancf properly existing or !uture loans !n the event. of
sirable to have a standardized maximum maintain the property ls inadequate, the a sale or transfer by the borrower of
late charge limitatiOn which would be Board believes that the lending assocla- all or any part -Of the loan security
uniformly applicable to all future loans, tion's ability to protect its vital security property without the prior written concovered by paragraph Ce>, made by Fed- interest ls endangered. The Board also sent of the assoclatlon shall be excluera! associations. The Board is proposing fs of the view that ellm!natlon o! the due sively governed by the terms of the loan
a 5 percent Federal , maximum, based on sale clause will cause a substantial contract between such association and
UJ;Jori its .consideration of late charge .reduction of the cash-fiow and net income the borrower, and tha.t all rights and
practice5 which exist throughout the Na- of Federal associations, and that to ofI- remedies o! the association and borrower
tion as well as the varying State statu- set such losses it ls likely that the asso- respecting such acceleration shall be
tory and regulatory provisions respecting ciations will be forced tO charge higher fixed and governed by said lOan. con- late -charges, even though late charge int~rest rates and loan charges on home :Lract. The provisions of paragraph Cf>
practices in certain regions, for valid loans generally. The Board ls concerned would apply to any sale or transfer of
· historic reasons, tend to be higher than that such higher rates and/o.r charges the loan security property by the bor5 percent, and notwithstanding that cer- could 'adversely affect home buyers gen- rower, except for the specific trans.:
tain States allow State-chartered savings erally, and particularly younger families actions delineated in paragraph Cg>, inand loan associations to charge a higher who are purchasing their first home- cluding any sale or transfer through an
amount than the ,maximum being pro- the group which ordinarily can least a!- installment land contract or similar
posed by the Board, and that most States ford the.additional expenses. The Board means of sale.do not have specific· statutes or regula- · further fs of the view that ellmlnatlon of
Paragraph Cg> of the proposed amend· tions limiting maximum late charges by the due on sale clause will restrict and ment would provide three limitations on
State, institutions.
impair the ability of Federal associations a Federal association's contractual right
to sell their home loans in the secondary to exercise due on sale clauses as to loans
J)UEONSALE
mortgage market. by making such loans made n!ter May 31, 1976, on the security
It iS the position _,of the Board that unsalable or causing them to be sold at of a home occupied or to be occupied
"due on ·sale" .clauiles are authorized for reduced prices, thereby reducing the by the borrowers. First, a Federal asFederal associations. under § 545.6-11, fiow of new iunds !or residential loans, sociation's contractural option t-0 accel-the Board . regulation governing the which otherwise would be avallable. Any cratc the maturity of the loan in the
terms of j;he loan documents used by such reduction would adversely a1Iect event of a sale or transfer by the borFederal associations.
home buyers, the housing industry and rower of all or any part of the loan secuWhile· there are may variants of the the national economy. Lastly, the Board rity property without the prior written
"due on sale" clause in common use in ·1s of the view that ellmlnatlon o! the due consent of the association would not aPsecurity transactions in real property, ""on sale clause will benefit only a. llmltcd ply to, and would exclude, the following
they t.ypically provide for the accelera- number of home sellers, but generally transactions respecting the loan security
tion of-the maturity of the loan-at the will cause economic hardship to the property: (!) the creation of a. lien or
option of the lender-upon ·the sale or majority of home buyers and potentlnl encumbrance subordinate to the assotransfer by the borrower of ·all or any home buyers.
ciation's mortgage or deed o! trust; cm
part of the real property securing the
The Board notes that the maJorlty of the creation of a. purchase money seculoan, unless the lender has given its prior courts which have cons1dered the mat- rity interest !or household appliances;
consent to such sale or transfer.
ter have upheld the validity of due on Clll> a. trans!er<by devise, aescent or by
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operation of law upon the death of a will be available for public inspection at.
(2) With respect to the aforesaid loans
made after May 31, 1976,
·
;"Joint tenant; or (iv) the grant of any the above address.
leasehold interest of three years.or less ·The Federal Home Loan Bank Board · (1) No late charge shall be nsscssed
not containing an option to purchase. considei-s it desirable to amend Part 545 unless the borrower Js notified in wrlttnr:
Second, a Federal association would of the rules and regulations for the Fed- of the delinquency and is given at Ienst
waive any contractual option to accel- . eral Savings and Loan System Cl2 CFR 7 days from mulling of such notice to
erate if, prior to the sale or transfer <>f . Part 545), for the purposes described be- cure the delinquency (written notice or
the loan security property, tlie associa- low. Accorclfugly, the Board hereby pro- the delinquency will be deemed to hnve
tion and the person to whom the prop- Poses to ·amend said Part 545 by adding been given by the association \vhen deerty 1s to be sold or transferred new· paragraphs Cd),. Ce>, (f) and Cg> to posited in the United States malls postreach agreement in writing that the § 545.6-11, to read as set forth below.
age prepaid to the borrower's address
credit of such person is sat"ISfactory § S4S.6-ll . ··Loan contract. ·
as reflected on the records of tho assoto the association and that the inelation), or be ·advised by a billing or
terest payable to the association on
•
*
•
*
*
notice provided for each installment pn.ysums secW'ed. by its note, mortgage
(d) Late charges. A Federal associa- ment due on the loan of the date n.fter
and/or deed of trust shall ·be at such tion continues to have the power to in- which such a late charge can be n.srate as the association shall request. elude, as a matter of contract between sessed,
The Board anticipates that the asso- it and the borrower,- a provision in its
(ii)· No late charge may be assessed
elation will request a rate consistent loan contract and/or loan instrument.s more than one time for the late paywith the then prevailing rate charged by for assessment, imposition, and collec- ment of the same Installment, and
the association on loans of similar tlon of a late charge respecting any de(ill) No late charge may be imposed
amount and matul'ity with respect to 'linquent periodic installment loan pay- respecting any installment paid in full
similar types of security property to · inent. Such contractual late charge may on or before its due .day, or ·within 15
borrowers of similar 'credit-worthiness. be in the form of an increased rate of da.ys thereafter, but in dctormin111r:
Further, if the Federal association has interest on the unpaid balance of the whether an installment has been paid
waived itS option to accelerate as pio- loan <or a part thereof) for the period when due, or within 15 days thereafte1•,
vided in paragraph (g), and if the bor- ·of delinquency, a percentage of the de- · any installment payment made by tho
rower's successor in interest has executed linquent periodic installment payment borrower shall be applied to the lonaest
a written assumption .agreement of the of principal and interest, a fixed dollar outstanding installment due. A Fccletnl
loan accepted in writing by the asso- ·amount, or such other form necessary association, in an appropriate case, mny
elation, the association would release the and appropriate for full Protection of elect to waive all or any portion of nn
borrower from all .obllgations under the the association. The contractual late authorized late charge. Although thero
note, mortgage and/or deed of trust charge, regardless of its form, shall not is no maximum limitation on tho amount
securing the loan, and solely for the pur- be considered as interest to the assocla- of late charges which a Federal n.ssooin.pose of§ 541.14Ca> of the Federal Regu- tion. Late charges ~a~ not )Je deducted tion may assess or collect, pursuant to
Iations the association would· be deemed by a. Federal ~sociati9n. from regular contract, on loans made prior to June 1,
to have made a new loan to the bor- - periodic installment payments on the 197G, on the-security of a home occupied
loan, but rather collected as such from or to be occupied by the borrower, Fed•
rower's successor in interest.
The.foregoing limitations on the exer- ·the borrower. Except as pi:ovided in eral a3sociations shall be reasonable nncl
else of due on sale clauses closely parallel paragraph <e> of this section with re-. fair in assessing, imposing and collectthe provisions contained in the· standard s~t to Joa~ made after May ?l, 1976, ing late charges against delinquent bol'·
loan documents used jointly by the Fed- on the s~cunty of a home occupied or to rowers as to said loans, taking into coneral Home Loan Mortgage Corporation !Je occ~pied by the boi:rower, assessment, sfderation, in ench case, the reason for
Jl.nd the Federal National Mortgage· Asso.:. llllposit:ton and collection of a. late charge the delinquency, the length of the de·
elation. Thus, many Federal savings and resp~t~g ·any loan mad~ by a Federal linquency, and· the pnst practice of tho
loan associations throughout the Nation association shall be exclusively governed borrower respecting delinquencies.
already are following such limitations on bythe.termsof~eloan contract between
(f) Due on ·sale clauses. A Federal M•
· the exercise of due on sale clauses in con- such: associa'tion and the borrower'. The sociation continues to have the powc1• to
nection with billlons of dollars in resi- · collection of a late cfJ.arge shall not im- include, ns a matter of contract between
·dential honw loans which they originated pair, alter or abroga~ any other right it and the borrower, a proVision in its
and sold-in whole or ill part-to the of_ the E'.ederal associatl?n ~ted by loan contract and/or loan instrument.3
Federal Home Loan Mortgage Corpora- ~onti-act_ or law: respecting delmquent whereby the Federal association may, at
tion or to the Federal National Mortgage mstallm~~ pa!IDents.
its option, declare tho entire amount or
~e> Lzmztations: on late charges. <U the loan immedintely due and payable
Association, and to the Government Na_·
With respect to any Joa~ made after if all or any part of· the real proporty
tional Mortgage Association.
Third a Federal association would be May 31, 1976.. on the secunty of a home securing the loan is sold or transferred
preclud~d from imposing a prepayment .(as ·defin~ by § 54Ll0-2) occupied or by the borrower without the association's
penalty, or equivalent charge, on the to ~e occupied by the borrower,
prior written consent. Except ns provfdod
Ci) No late charge, regardless of the in paragraph (g) of this section with re•
borrower upon the acceleration· of the
·maturity of the loan and the payment form of late charge contained in the loan spect to loans made after May 31, 1976,
thereof by the borrow'er, due to the exer- contract and/or instruments, ·shall .be on the security of a home occupied or to
else by the association of its contractual ~es~l or collecte~ by a. Federal associa- be- occupied by the borrower, the oxer·
due on sale clause.
tion as to. any pei;odlc Installment pay- cise by a Federal nssoctntion of any opAside from the three limitations set ment received by it within 15 days after tion to accelerate the maturity of exist·
forth above, Federal associations may tlie. due date o; such payment <receipt ing or future loans In the event of a sale
elect, as they have done in the past In. dunng suc;h penod.is considered to have or transfer by the borrower of all or any
individual cases, to waive their con.:. occ~ed if_ paymen~ is deposited in the part of the loan security propert.y withtractual due on sale rig-hts when, in their U?Jl~ ·States mails postage prepaid out the prior written consent of tho ns·
judgment, unusual hardships exist re- wi~n such period)• and
,~ sociation shall be govemed exclusively by
<u> · No fate charge shall be assessed the terms of the loan contract between
specting 'Particular borrowers.
Interested persons are invited to sub- or collected. in ~ dollar amount which the association and the borrower, and all
mit written data, views and argument.s exceeds the eqruvalent of 5 pe!cent of rights and remedies of the association
to the Office of the secretary, Federal ~he aggr.egate amount of J?rincipal and and borrower respecting such acccloro.Home Loan Banlt Board 320 First mtere.st mcluded in the delinquent peri- tion shall be fixed and govemed by said
Street, N.W., Washi!Jgton, D.C. 20552, by · ;:e~~~~f:Joxi~~n~ :0°~:::rim~ loan co~tr~ct..
.
March 22. 19_76, as to w:qe~er this pro- pose or seek to impose a. late charge
(g) Lzmztatzons on the exercise of clue
posal should be adopted, rejec~ed, or greater than provided for by contract on sale clauses. Cl) With respect to any
modified. Written material submitted with the borrower.
loan made after May 31, 1976, on the seFEDERAL REGISTER, VOL. 41, NO. 30-THURSDAY, FEBRUARY 12, 1976
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Ca> Propeller direction and shaft r.p.m.
curity -Of a hoine <as defined by § 541.10SAINT LAWRENCE SEAWAY
lncllcators loeated in the wheelhouse and
2) occupied or to be occupied by the borDEVELOPMENT
CORPORATION
. rower, a Federal association's contracthe engine room; and
.
[ 33 CFR Part 401]
Cb> Vlsible and audible wrong-vray
tual option to accelerate the maturity of
propeller direction alarms located in the
the loan in the event of a sale or transSEAWAY REGULATIONS
wheelhouse and the engine room, unless
fer by the borrower of all or any part of
Miscellaneous
Amendments
the vessel fs equipped with an automa~
the loan security property without the
Notice is hereby given that the Saint ically synchronized electric telegraph
prior written consent of the association
shall not apply to, and Shall exclude, the Lawrence Sea.way Development Corpo- system or a device that renders it imfollowing transactions respecting the ration, pursuant to provisions of it.s en- possible to operate engines against
abling act (33 u.s.c. 981 ct seq.), act- orders from the bridge.
- loan security property:
Ci> ·The· creation of a lien or encum- ing jointly with the St. Lawrence Seaway
4. It Is proposed to amend § 401.3Hb)
brance subordinate to the association's Authority of Canada, proposes to nmend to allow the prohibition o! meeting at
Subpart A-Seaway Regulations of 33 other designated areas in addition to
mortgage or deed of trust;
Cii> The creation of a purchase money CFR Part 401.
those within the limit o! approach signs ,
security intere&t -for household appliThe Seaway Regulations and Rules at bridges, f! it becomes necessary. The
ances·
were published initially in the FEDERAL nmendcd section would read:
Ciii) a transfer by devise, descent or by REGISTER on July 1, 1958 (23 FR 5011operation of law upon the death of a 5013), to give users of the waterway es- § 401.31 Meeting: lllld p:issing.
joirit tenant; or
_
sential information and directions !or
•
•
•
•
•
Civ> Tlie grant of any leasehold in- ·transiting. Each year, the regulations
Cb) No vessel shall meet another vesterest.of -three years or less not contain- and rules. have been reviewed and sel within the limit o! approach signs at
ing _an_ option to purchase.
amended, using the experience gained bridges or within any area that Is des(2) Further, with respect to any from past navigation seasons 1n propos- ignated as a. "no meeting area" by signs
aforesaid loan made after May 31,-1976, ing necessary changes. The last major erected by the Corporation or the Auno Federal association shall impose a revision. of the regulations and rules was thorlt,y at that area.
prepayment penalty, or equivalent published in the F.EDERAL REGISTER on
charge, on the borrower upon the accel- March 22, 1974 (39 FR 10899) when the § 401.32 [Amended]
eration of the maturity of the loan, and regulations and rules were consolidated
5. It fs proposed to nmend § 401.32fa)
the payment -thereof by the borrower, into one set of regulations to ellmlnate by omitting the words "in their hous- .
due to the exercise by the association of repetition of the Tegula tlons in the rules ings." With the type o! vessels transiting
its contractual option to accelerate as a and vice versa, and !or clarity.
today and the carrying of deck cargo,
result of'the sale or transfer by such bor- • llrtlscellaneous amendments were sub- storing cargo booms in their housings
rower of all or any' part· of the loan se- sequently published in the FEDERAL REG- does not necessarily provide for maxicurity pfoperty without the written con- ISTER on March 13, 1975 (40 FR 11721- mum vJslbillt,y. Therefore, deletion of this
sent of the association. With respect to 11722) and on June 19, 1975 (40 FR requirement would ensure necessary
loam governed by this paragraph, a Fed- 25813-25814). Miscellaneous nmend- fiexlbillt,y.
eral association shall have waived any ments now being proposed are as follows: §
•
[Amended]
contractual option to accelerate if, prior
401 70
to the-sale or transfer of the loan secu- § 401.3 [An1cnded]
G. It fs proposed to amend § 401.70 by
rity -property, the association and the
1. In § 401.3(a), it ls proposed to in- adding the words "carrying flammable
person to whom the property is to be sold crease the permissible e.-.;treme vessel goods" following the words ''hazardous
. or transferred reach agreement in writ- breadth to be seventy-sL"' feet. In view cargo vessel" in the first sentence. This
ini tqat the credit Qf such person is sat- of the !act that requests had been re- nmendment would clarify the requireisfactory to_ the association and ·that the ceived regarding transit of vessels with a ment !or nonmetallic !enders !or vessels
interest payable to the association on seventy-sb: foot brea:dth, a study was carrying flammable goods, and not for
sums secured by its note, mortgage and/ made as to the feaslbillt,y of such tran- those carrying non-inflammable cargo.
or deed of trust shall be at such rate as sit. As a result, 11.- has been determined
7. It Is proposed to amend § 401.75 by
-the association shall request. If the_ Fed- that vessels with seventy-six foot breadth deleting the reference to surcharges. It
eral association has waived its option to - can effectively and efficiently transit the is felt that since Seaway users maintain
accelerate as provided.in this paragraph, locks.
securlt,y in an amount sufficient to cover
and-if the borrower's successor in inter- § 401.4 [Amended]
tolls which have been incurred, c~llec
est has 'executed written assumption
tion of toll accounts would not be Jeop2.
In
§
401.4,
it
is
proposed
to
delete
•
ardized by reasonable delay in payment.
agreement· of the loan accepted in writthe
individual
names
of
the
canals
and
The
_big by the .association, the association substitute the words "any canal". This lows:nmended section would read as fol·shall release the borrower from all obli- amendment would serve to include the
gations under the note, mortgage' and/or Wiley-Dondero and Iroquois Canals, § 401.75 Payment of tolls.
Every toll account Is payable in Cana-'
deed of trust securing the loan, and thereby rendering the regulation unidian or American funds, as indicated on
sol~ for the purpose of § 541.14Ca) the form throughout the St. Lawrence Senthe accoiint, within fourteen days after if;
association shall be deemed to have way.
3. It is proposed to amend § 401.16 to is issued, and any adjustment of ~e
made a new loan to the borrower's sucspecify the location of the propeller and nmount payable shall be provided for m
cessor in interest.
.
shaft r.p.m. indicators since a number of a subsequent account.
(Sec. 5, 48 Sta.t.-132, ss amended; 12 U.S.O. serious accidents have been caused by
8. It fs proposed to amend § 401.88Ca>
§ 1464. Reorg. Plan No. 3 o! 1947, 12 F.R 4981,
the omission of the appropriate alarms to cla.rl!y"the Seaway entities' authority
3 CFR, 1943-48 Comp.;p. lO'll)
in the wheelhouses of vessels. The to sell a vessel upon !allure to remit asBy the Federal - Home Loan Bank amended section would read:
sessed charges. The amended section
would read:
Board.
§ 401.16 Propeller direction nlnrnu.
[5_EAL]
J. J.F.INN,
Every vessel of more than two bun- § 401.88, Power of sale for toll arrears.
Secretary.
dred and sixty feet in overall length, Where a vessel has been. detained pur[FR Doc.7~144 Filed 2-11-76; 8:45 am)
shall be, equipped with
suant to § 401.87Ca> and payment of the
0

a
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I

Order No. 910, as amended C7 CFR Part such provisions and efiective timo hM
910>, .regulating the handling of lemons been disseminated among handlers_ of '
grown in california and Arizona, effec- such lemons; it is necessary,·in order to
tive under the applicable provisions -0f effectuate the declared policy of tho
the Agricultural Marketing Agreement act, to make this regulation eJiective durAct of 1.937, as amended <7 U.S.C. 601- ing the period herein specified: nnd
674>, and upon the basis of the recom- compliance with this regulation will not
mendations and information submitted require any special prep1,1.ration on tho
by ·the Lemon Administrative Commit- part of persons subject hereto which can•
tee, established under the said amended not be completed on or before tho efmarketing agreement and order, and fective date hereof. Such committee
upon -other available information, lt is meeting was held on Aprll 27, 1970.
(b) Order. (1) The quantity of lemoru:
hereby found that the limitation of handling of such lemons, as hereinafter pro- grown in California and Arizona which
vided, will tend to effectuate the declared may be handled during the period MaY 2,
· policy of the act.
1976, through May 8, 1970, is hereby
~2) The need for this regulation to fixed at 270,000 cartons.
limit the quantity of lemons that may be
(2) As used in this section, "hanmarketed during the ensuing week stems dled", and .,carton Cs>" have tho samo
from the production and marketing situ- meaning as when used in the said ·
§ 26.59 Official -certificates (general re- . ation confronting the lemons that may amended marketing agreement and
quirements).
-be marketed during the ensuing week order.
. ..
•
ation confronting the lemon industry.
•
• •
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.O.
0
m The committee has submitted its 601~74)
Cb) .Required stateme1}ts. • • •
Dated: April 30, 1976.
(12) The date or dates the grain was recommendation with respect to the
sampled and the method o"l sampling quantity of lemons it deems advisable to
CHARLES R. BRADER,
be
handled
during
the
ensuing
week.
.the grain <This subparagraph is not apDirector, Fruit and Vegetable
plicable to export certificates for -cargo such recommendation resulted from
Division, Agricultural Marshipments except those certificates issued consideration of the factors enumerated
lceting Service.
in the order. The committee further rewith respect to export cargo shipments J)orts
the
demand
for
lemons
was
good
[FR Doc.76-12866 Filed 4-29-76:11:32 nm]
loaded at export elevators or export loading facilities which do not meet the di- early this week but was easing by midTitle 12-Banks and Banking
verter-type mechanica1 sampling Te- week due to cooler weather over much
of the U.S. Average f.o.b. price was $6.35
CHAPTER Ill-FEDERAL DEPOSiT
quirements of section 26.llO<d> (3) .)
(Sec. 12 -and 16, 82 Stat. 766 and 768; 7 U.S.C. per carton the week ended April 24, 1976,
INSURANCE CORPORATION
compared to $6.47 per carton the previ87a and 87e; 37 FR 28464 and 28476.)
SUBCHAPTER B-REGULATIO~S AND
Effective date. The provisions of these ous week. Track and rolling supplies at
STATEMENTS OF GENERAL POLICY
amenchhents -shall become effective 140 cars were the same :as last week.
PART 337-UNSAFE AND UNSOUND
June 2, 1976, except the provisions of
Cll> Having considered the recommen'
BANKING PRACTICES
sections 26.llOCd) C3C .CA>, <B>, CC>, 11.nd dation and information submitted by the.
Approval
and Record Keeping Require<D>, and section 26.59Cb> 02) which will committee, and other available informaments Pertaining to Insider Transoc·
tion, the Secretari- finds that the .quanbecome effective May 3, 1978.
tions; Correction
of lemons which may be handled
Done in Washington, D.C., on: April 29, tity
should
be
fixed
as
hereinafter
set
forth.
InF.R.
Doc. 76-5911 appearing at page
1976.
set forth.
8946 in the issue of TUesday, March 2,
DONALD E. 'WILKINSON,
(3) It is hereby further found that 1976, make the following change on pago
Administrator.
it is impracticable and contrary to the 8948: In the seventh line of section 33'1.'3
[FR Doc.76-12846 Filed 4-a0-'"16;8:45 .a,m]
public inte~st to give preliminary no- <a> C3>, insert the word "person" .1n lieu
tice, engage in public rule-making pr-0- of the word "bank".
CHAPTER IX-AGRICULTURAL MARKET- · cedure, and postpone the effective date
Dated; April 27, 1976.
ING SERVICE (MARKETING AGREE- o! this regulation until 30 days after
[SEAL]
Ar.AN R, MILLER,
MENTS AND ORDERS; FRUITS, V.EGE· publication hereof in the FEDERAL REGISExecutive Secretary,
TABLES, NUTS), DEPARTMENT OF TER (5 'U.S.C. 553) because the time inAGRICULTURE
·
tervening between the date when infor- cm Doc.76-12762 Filed 4-30-76:8:46 l\lll)
mation upon which this regulation is
[Lemon Regulation :371
based became available and the time
PART 910-LEMONS GRCWN lN
when this regulation must become effec·-CHAPT~R V-~FDERAL HOME LOAN
CAUFORNIA AND ARIZONA
tive in order to effectuate the declared
BANK BOARD
policy of the act is insufficient, and a
[No. 76-206)
Limitation of·Handling
reasonable time is permitted, under the
PART 545-0PERATIONS
Preamble. This regulation fixes the circumstances, for preparation for such
quantity of California-Arizona lemons effective time; and good cause exists for
IP.ART 556-STATEMENTS OF POLICY
that may be shipped to fresh market
making
the
provisions
hereof
effective
as
Amendments
Relating to Lato Charges nntl
during the weekly regulation period May hereinafter set forth. The committee ·held
Due-on-Sale Clauses
2-8, 1976. 'It is issued pursuant to an open meeting during the current
the Agricultural Marketing Agreement week. after giving due notice thereof. to
Summary. The following summary of
Act of 1937, as amended, and Marketing consider supply and market .conditions --the amendments adopted by this :i;iesoluOrder No. 910. The quan.tity -of lemons for lemons and the need for regulation; tlon is provided for' the readers con•
so fixed was arrived at after «insldera- interested persons were afforded an op- venience and is subject to the full ex..
tion of the total available supply of portunity to submit information and planation in the following preamble and
lemons, the quantity Qf lemons <:urrently views at this meeting; the recommenda- to the specific provisions o! the amend•
available· for market, the fresh market tion and BUpporting information for ments.
demand for lemons, lemon prices, and regulation during the period specified
I. Present Situation. The Federal Homo
the relationship of season .average .re- herein were promptly submitted .to the Loan Bank Board permits Federal as ..
Department after such meeting -was held;- sociations, if authorized by their lorin
turns to the parity price for lemons.
the provisions of this regulation, includ- contracts, to- assess, impose, and collect!
§ 910.337 Lemon Regulation 37..
ing its effective time, are ldentical with late
charge:; respecting delinquent!
• Ca) Findings. Cl> Pursuant t.o the the aforesaid recommendation of the periodic installment payments on ouch
marketing agreement, as -amended, and committee, and information concerning loans, and to ~eclare the loan immcdJ...
tlcable -to .sample with diverter-type
mechanical samplers whlle grain is being
loaded aboard or whlle it 1s1in the final
carrler, and <B) emergency situations
such as mechanical or power !allure.
(5) The term "final loading conveyance" shall be deemed to mean the mechan1cal equipment, device, or apparatus
used to transport or move the grain from
the elevator bins or tanks to the spout
or device which -directly . delivers the
grain into a container or carrier which
will transport the grain from the 'United
S~tes.
' · .
·
2. Section 26.59 is amended by revising
the parenthetical phrase in paragraph
Cb> (12) to provide for the showing of
method of ·sampling on official inspection
certificates for spme export cargo lots,
as follows:
,

-
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-at.elY due and payable if the borrower
sells or transfers the real property securing the loan without the consent of the
association.
II. Final Amendment. A. A Federal association continues to be empowered to
include, as a matter of contra.ct between
it and the borrower. proVisions in its loan
contracts for assessment, imposition, and
collection of a late charge.respecting any
delinquent periodic installment payment,
and for the acceleration of the maturity
_of the loan, at the option of the association, if the borrower sells or transfers the
loan security property without prior
written consent of the association.
_ B. Limits are-placed on,the imposition
and maximum amount of late charges
which may be collected by a Fedeial association on future loans secured by borrower-occupied homes.
c. Restrictions are p!aced on exercise
of acceleration Cdue-on-sale> clauses
contained in future loan contracts secured by borrower-occupied homes.
III. Differences from Proposal. A. Late
charges 1. A late charge may be imposed
if an installment payment is not received
by the association within the grace period;_ propasal used date-of-payment
concept, including payment by deposit in
the mail.
2. The alternative seven-day delinquency notice requirement in propi>sal is
deleted; associations are required to
make disclosure of late-charge provisions in any monthly billings.
3. A new Statement of Polley is issued
regarding disclosure· and imposition of
late charges in connection with ex!stl.ng
_Joans.
B. Due-on-sale Clauses. A new Statement of Polley is issued regarding exercis.e of due-on-sale clauses and loan assumptions.
C. Effective Date. Effective date is "I/
.31/76; proposal specified 5/31/76.
By-Resolution No. 76-100 of February
6, 1976, the Federal Home Loan Banlt
_ Board proposed to amend § 545.6-11 of
the Rules and Regulations for the Federal Savings and Loan System Cl2 CFR
545.6-11> for the purposes of clarifying
and limiting the authority of Federal
savings and loan associations in the area
of late charges and due-on-sale clauses.
Notice of-such proposed rulemaking was
dniy published in the FEDERAL REGISTER
on February 12, 1976 i41 FR &283-6287>.
with an invitation for interested persons
to submit comments oy March 22, 1976.
On the basis of all relevant material presented" by interested persons and otherwise available, the Board hereby adopts
the changes as proposed, with modifications discussed below.
New paragraph Cd> setting forth the
authority of "Federal associations to impose and collect late charges, is adopt.ed
- substantially as proposed, except for a
changed date reference.
Paragraph Ce> relating to limitations
oJi late charges, is adopt.ed substantially
as proposed, .with certain modifications.
The effective date of the limitations ls
_July 31, 1976, rather than May 31, 1976,
as proposed, to allow for an orderly

transition and alteration of mortgage
forms. Periodic instnllment payments
mustibe received by the nssoclntlon with·
in the 15-day grace period <or the next
busfn~ day 1! such grace period ends
on a weekend or holiday) to avoid imposition of late charges; the "Proposal
would have exempted mstnllment payments deposited in the mall during the
grace period. The modification is intended to alleviate confusion and e."qlense
related to ascertainment of payment
date. Paragraph <e> provides further
that any monthly blllfng, coupon, or
other notice which an nssoclatlon may
provide regarding installment payments
due shall disclose the date n!ter which a
late charge may be assessed. The proposal would have required a. seven-day
notice as an alt.ematlve to disclosure
through monthly billing, but the Board
is persuaded that such notice is unnecessary in light of the disclosure mnde nt
other times by Federal nssoclntlons, including disclosure at the time o! loan
closl.ng. Paragraph 556.9Cn> of the new
Statement of Polley adopted today emphasizes the duty of nssoclatlons to disclose this information.
SUbdivJslon <e> <l> CM of § 545.G-11
provides that lnte charges may not be
assessed more than one time !or the lnte
payment of any one installment; this is
unchanged from the proposal' and means
that a borrower brJngfng current o. loan
which is 90 dnys dellnquent could not
be required to pay three lnte charges on
the pnyinent 90 days overdue, two late
charges on the payment 60 days overdue, and one late charge on the payment
30 days overdue, but rather three lnte
charges in all. Subdivision 545.G-11 <e> <2>
provides that installment payments niust
be applied to the longest outstnndJng
inst.allment due; this ls unchanged from
the proposal and means that, in the e.'rample of the loan 90 days dcllnquent, the
first payment 1s applied to the installment 90 days in arrears, tlle next to the
installment 60 days in arrem'S, etc.
The last sentence of propased paragraph <e>, relating to llmitntlons and restrictions on late charges imposed on
loans made before JulY 31, 19'16, has been
removed from this provision and appemo
as part of the new Statement of Polley
adopted herein at§ 556.9Cb>.
Paragraphs Cf) and Cg) of § 545.G-11,
relating to Federal nssoclntions' authority regarding due-on-sale clauses, nre
adopted substantially ns proposed, with
some portions re-wrltt.en or re-numbered
for clarification purposes only. The e.frective date of the llmltat!ons ls JulY 31,
1976.
A new Stat.ement of Polley clnrlfyJng
and interpreting the Board's pollcles pertaining to late charges and due-on-sale
clauses is adopted by the Board at§ 556.9.
Paragraph Co.> expresses the Board's view
that all contract terms affecting the borrower should be fully disclosed no Inter
than the time of loan closing. Paragraph
Cb> CU states that the Board disfavors
the practice of imposing prepnyment
charges upan exercise of due-on-saleclauses with regard to loans made prior

to August I, 1976. on the security of borrower-ocCUJ)!ed homes. and urges associations to curta1l this practice in connection with such earlier loans in the
absence of e:rtraordinary circUmstances.
Parograph Cb> C2> describes considerations relevant to imposition o! late
charges with regard to loans made prior
to August 1. 1976. Paragraph <c> expresses the Board's view that there may
be clrcumstances other than those described in § 545.6-11 Cg> Cl> where an assoclntion should consider waiver of its
acceleration option. Paragraph Cd> states
the Bro.rd's expectation that. in
tloils covered by the Joan assumption
provision o! § 545.6-llCg> C3l. assoclations should not Increase interest rates to
rate; in e.'!:cezs o! current-market interest rares !or comparable loans made by_
the nssoclntions applying their normal
underwriting standards. New paragraph
Ce> state:> the Board's interpretation with
respect to maintenance o! mortgage insurance in connection with the requirements of paragraph 545.6-llCg> <3>.
Finally, it was and is the Board's intent to have late charges and due-onsale practices of Federal a...<:soclations
governed exclusively by Federal law.
Therefore, charging of late charges and
C.'>erclse of due-on-sale clauses by Federol assoclntions shall be governed and
controlled solely by § 545.6-11 and the
Board's new Statement of Polley. Federal assoclations shall not be bound by
or subject to any confilcting State law
whlch imposes cll.lrerent late charges or
due-on-sale requirements, nor shallFederol nssoclations attempt to impose a
hlSher late charge than permitted in ,
§ 545.6-llCe> or avoid the limitations on
the exercise o! due-on-sale clauses delineated in § 545.6-llCgl on the ground
thnt such hiSher charge or avoidance of
limitations is Permi.~ble under State
law•
Accordlng'Jy, the Board hereby remes
§ 545.G-ll nnd adds § 556.9 to read as set
forth below, e.frective June 8, 19'16. 1. Section545.6-ll(d) !srevl.;ed to read
as set forth below:
§ 5-15.6-11 Loan contrnct.
•
•
•
*
Cd> I.ate charges. A Federal assoctat!on continues to have the Power to include, as a. matter o! contract between it
and the borrower, a provision in its loan
instruments for assessment. 1.mpositio~
and collection o! a late charge respecting
royment of any delinquent periodic instcllment loan. Such contractual late
charge may be in the form or an increased rnte or interest on the unpaid
b3lance o! the loan <or a. part thereon
for the period o! dcllnquency, a. perccnta.se of the dcllnquent periodic m.stallment payment Cor a. part thereon.
o. fixed dollar amount. or such other f<llm
ns may be necessary and appropriate !or
full protection o! the a.ssoclatk>n. The
contractual late charge. resanness of its
form, shall not be considered as in~
to the nssoclation. Lat.e charges shall no"t
be deducted by a. Federal association
from resullll' periodic installment pay-

transae-

.
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ments on the loan, but rather -conected
Cg) I.imitations on the exercise of due- with such loans made before such do.to,
as such from the borrower. Except as -on-sale clauses. H> With respect to any except in extraordinary circumstances.
'Provided in pa.ragraph .(eJ of this sec- loan made after July 31; 1976, on the se<2> Although there ts no mrudmum
tlon with respect to loans made e.fter curity of a home occupied or to be oc- llmitation on the amount of lato charge.:J
July 31, 1976, on the security <>f a home -cupied by the borrower, a Federal as.so- which a Federal association may assess
occupied or to be occupied by the bor.:. 'Ciation may not exercise a due-on-sale or collect, pursuant to contract, on loans
rower, assessment, Imposition, and col- clause based on any of the following:
made prior to August 1, 1976, on tho so-lect1on o! a. late charge respecting any
<D creation of a lien -or ·other -encum- uurity of borrower-occupied bomc:i, tho
loan made by a "Federal association 'Shan brance subordinate to the association's Board expects associations to continue to
be exclusively governed by the ·terms -Of 'Security instrument;
be reasonable and fair 1n assessing, imthe contract between suc\J. ttSSociation
Cll> creation of a purchase money se- ,,posing, and collecting Into charges
11.nd the borrower. Collection -0f a late curity interest for household appliances; against delinquent borrowers as to such
Clll> transfer by ·devise, <lescent, or bY loa~, taking into consideration tho reacharge shall not impair, alter, -0r abrogate any other Tight -0f the Federal as- operation of law upon the death of a son for the delinquency, and tho past
practice of the borrower respectinr:
-sociatlon granted by <:ontract or law re- joint tenant; or
specting delinquent installament pay.(iv) grant ·Of any leasehold interest Of delinquencies.
ments.
.
three years or less not containlrig an ·OP'Cc> Paragraph 545.6-11 (g} CU of this
.Ce) Limitations .On the ~te Charges. tion to purchase.
subchapter prohibits with respect to bor(1) With r.espect to any loan made :after
<2> With r.espect to any loan matle rower-occupied-home loans rondo after
July 31, 1976, on the secUrity 'Of :a bome after July 31, 1976, -0n .the security of a J'uly 31, 1976, exercise of due-on-on1o
occupied or to be occupied by the bor- home occupied or to be ·occupied by the clauses to accelerate the loan bnscd on
rower, no late charge, regardless of the borrower, no Federal association shall ureation of junior liens, certain PW'·
form of late charge eontained in the impose a prepayment charge or equiv- uhase-money security interests, trans·
loan instruments, shan be assessed or alent fee in connection with the accelera- l'ers ·by devise, descent, or by operation of
uollected by a Federal assoclat1o~:
tlon .of the loan pursuant to ·the exercise law upon the death of a joint tenant,
m as to e.ny .periodic installment pay- · of a due-on-sale clause.
and certain short-term leasehold 1n·
ment received by it within 15 days after
-<3> With respect to any loan matle terests. However, the Board bellevcs that
the due date of such payment~ provided, after July 31, 1976, on the security uf a there may be other situations rcspccttna
that if the 15-day period ends on a week- home occupied or to be occupied by the loans made on the security of borrowcrend or holiday such period is·-extended borrower, a. Federal association shall occupied homes in whlch, depending on
to the next business day;
b.ave waived its option to exercise a due- the circumstances of the 1ildlv1dua.1 case.
CID in a. dollar amount wblch exceeds on-sale clause as to a. specific transfer if, it will be appropria.te for Fedeml assool•
the equivalent of 5 percent of the nggre- prior to that transfer, the association ations to waive their contractual rlght to
gate amount of principal and interest and the.person to whom the property 1s accelerate These situations include
included in the delinquent periodic in- to be sold or transferred Cthe existing transfers ~f title to membe1:s of tho borstallment payment: however, a 'Federa1 boi:rower's successor in lnterest> reach rower's immediate famlty, including a
association sh~ll in no ease impose or wntten !lgree!Ilent th_a:t the credlt'Of such iormer spouse In connection with n
seek to impose a late-charg~ greater than -person JS satisfactory to the assoclatlon .divorce who occupy or will occupy tho
that provided :for by :contract with the -and ~at the interest payable to the as- property (to the extent not covered .by'
borrower;
:;ociatlon on sums secured by its security paragraph 545.6-11 Cg> <1> (111>). IIi ad·
Ciil) unless :any monthly bllllng, mstrument shall be at such rate as the dltion associations should consider waiv•
coupon, or notice which an association association shall request. Upon such lng a-!iy right to require an increase ln
may provide regarding installment pay- written agreement and resultant waiver. inter t t pursuant to a due-on-sale
ments due on the loan .discloses the <late the association shall release such existes ra e
h rdshl to
after which a late .charge may be as- mg borrower from all obligations under clause ,in cases of extreme a
P
.5essed; or
the loan instruments, and for purposes <Of the existing borrower.
Clv> more than one time for late pay- ~ 54114Ca> the association shan be
Cd> Paragraph 545.6-ll(g) <3> of trts
.~ ment of the·same installment.
11eem:ed to ha.ye made a new 1oan to such mibchapter authorizes Federo1 assoc a ..
C2) Any installment payment made by existing borrower's successor in interest. tions to increase the interest rntc ns n
the / borrower shall ·be applied to the ,,,. 2. Section 556.9 1s added .to read as .get condition of loan assumption. Hoyc~cr.
longest outstanding installment due.
-forth below:
·the Board eXPects that no nssoc n on
will request an increase in tho interest
(3) A Federal association. in an appro55
priate case, may elect to waive all or any § ~:e1:.1!J!i!t:S~~
charges
rate to a rate in excess of the then proportion of an authorized late ~harge. ·
vaning rate on comparable new loans
Cf) Due-on-sale clauses. A Federal as- -ant~0~e~~cl~tt~:~=:n~= made by the association applying tts
:c~~\~~eco!~~at~r~v~:t~~~:: to incorporate into loan instruments pro- normal underwriting standards.
.tween it and the borrower. a provision 1n visions for imposition of late charges,
r(e} The Board does not interpret para•
its 11.oan inStruments whereby the assocla- prepayment charges, and exercise-of -ac- graph 545.6-11 Cg) (3) of this subchaptcr
tlon may, at its option, declare 1mmed1- t:eleration clauses, including due-on-sale to preclude an association i'rom rcqulr•
. a.teiy ·due and payable a~ of the .sums clauses. The Board expects associations _Ing, as a. condition to an a...<:sumption. tho
.secured by the assoclation:s security ·In- to adopt procedures sufficient to ~nsure ~ntinued maintenance .of mortgage Jn•
.strument 1f all or .any part' of the real that, no later than the time of loan clos,
property securing the loan 1s sold er .ing, the rights and obllgations'Of the con- :surance ,by the existing borrowers sue•
transferred by the borrower without the tractlng parties under these provisions eessor 1n Interest. whether by endorse•
association's prior written eonsent. ·Ex- are fully and 'SPCClfically disclosed t.o ment of a pollcy previously procured by
cept as provided in paragraph Cg> -of this borrowers.
the existing borrower or by entrnnco into
.section with respect to loans made .after
Cb> Cl) Imposition 9f a prepayment a new .contract of Insurance.
July 31, 1976. on the .security of a home charge upon exercise o! a due-on-sale
occupied or;to be.occupied by the borrow- -clause 1s prohibited pursuant .to.§ .545.6- · (Sec. 5, 48 stat. 132, ns nmontlccl: 12 u.s.o.
er• .exercise by an association of such an 1l'Cg) (2) of this subchapter only with 11464. Reorg. Plllll No. 3 or 1047, 12 P.n.
.acceleration option Cherea.fter .called a regard to loans made upon borrower-oc· · 4981• 3 OFR. 1943-48 Comp., P• 1071 >
due-on-sale.clause> shall be governedu- cupied homes after July 31, 1976; howBy the Federal Home Lonn Bank
·elusively by the terms o! the contract ·be_. .ever, the Board looks with ·disfavor upon Board.
tween the essoc1at1on and the borrower, such practice respecting all loans me.de , !sEALl ,
S• .J. ll'nnC,
.and all rights and remedies of the assocl- .on the security of borrower-occupied
SccrctaT"1/•
.a.tion:a.nd borrower thereto.shall.be.futed -homes, and believes .that associations
and governed by said contract.
should abstain therefrom In connection
[FRDoc.7G-12701Flled4-30-70;8:4Gnm]
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