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I.
A.

SUCCESSORS in INTEREST

Definition of Confirmed Successor

It is not clear whether the amended regulation will apply to people who acquired an
interest in an already-mortgaged property before the regulation’s effective date.
Servicers currently decide whether to exercise a due-on-sale clause and comply with any
customer identification requirements, but servicers have not necessarily confirmed the
claimant’s identity or ownership interest. People who acquired an interest in an alreadymortgaged property before the regulation is effective do not meet the definition of
successor.
Clarification Request
 We request clarification that the definition of successor does not include
claimants whose identity and ownership interest the servicer did not confirm.
B.

Definition of Successor

The definition of successor in interest is unclear in several ways.1
1.

Singular or Plural?

Paragraph (3) of the successor in interest definition defines a successor after “a transfer”
[singular] to a borrower’s “children” [plural] by which they “become” [third person
plural] “an owner” [singular]. Is a transfer to one child excluded because it is not a
transfer to children? Is one transfer to two children excluded because they did not
“become” “an owner”? Is a transfer to a spouse and children together excluded because
it was not a transfer to a spouse “or” children?
Clarification Request
1

The Regulation X definition of successor in interest is:
“Successor in interest means a person to whom an ownership interest in a property securing a mortgage
loan subject to this subpart is transferred from a borrower, provided that the transfer is:
(1) A transfer by devise, descent, or operation of law on the death of a joint tenant or tenant by the
entirety;
(2) A transfer to a relative resulting from the death of a borrower;
(3) A transfer where the spouse or children of the borrower become an owner of the property;
(4) A transfer resulting from a decree of a dissolution of marriage, legal separation agreement, or from
an incidental property settlement agreement, by which the spouse of the borrower becomes an owner
of the property; or
(5) A transfer into an inter vivos trust in which the borrower is and remains a beneficiary and which
does not relate to a transfer of rights of occupancy in the property.”
12 C.F.R. § 1024.31. The Regulation Z definition is substantially similar.
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 We request clarification of these terms, and of the term “relative” in paragraph (2).
2.

Original Borrower Remains Active in the Loan

In a transfer where a borrower’s spouse becomes an owner, that spouse is a successor
even if:






The borrower transfers only a partial interest;
The borrower did not die;
There was no divorce;
The borrower does not request a loan release; and
The borrower does not request that account disclosures go to the spouse instead of
the borrower.

The borrower may tell the servicer about the spouse merely because the borrower got
married and has a new last name. If the successor were to file a loss mitigation
application, the servicer would require the original borrower to participate in it, such as
sending that borrower’s income information.
Recommendation
 When an original borrower remains active in the loan but notifies a servicer of a
partial transfer to a spouse or child, servicers should be able to determine that they
do not require any successorship documents beyond the notice of partial transfer
that the servicer already received. Notice to a successor should not be required in
this case.
3.

Inter Vivos Trusts

The comment about inter vivos trusts says the beneficiaries are successors when all of the
following are true:




There is a transfer to an inter vivos trust.
The borrower is and remains a beneficiary.
A transfer “does not relate to a transfer of rights of occupancy in the property[.]”

Suppose borrower A is the trustor and a beneficiary of an inter vivos trust, A transfers a
mortgaged property to the trust, and:


B and C are beneficiaries of the trust, but B and C only have beneficial ownership
in trust property other than real property. Under the comment, B and C appear to
be successors. May a servicer require documentation of some present right to, or

Consumer
ortgage Coalition
Mortgage Servicing Guidance Requests
October 14, 2016
Page 5 of 39








some present ownership in, the mortgaged property for there to be a confirmed
successor?
B and C are beneficiaries today, and the trust terminates at a future date certain.
Do B and C lose successor status when the trust terminates?
B and C are beneficiaries and successors, but the trust is revocable, and A later
revokes it. Do B and C lose successor status upon revocation? Who is a
successor-borrower after revocation but before the servicer learns of the
revocation?
B and C are beneficiaries today, and A directs that at A’s death, the trustee must
distribute the property to D’s grandchildren. B and C are not D’s grandchildren.
The comment states that there is a successor, but who? Can an unborn grandchild
be a successor?
B and C are beneficiaries today, but at A’s death, the trustee must liquidate the
property and distribute the proceeds to D and E. Who are successors when? Who
are successors after A dies but before the servicer learns of the death?

The definition of successor depends on whether there is a transfer related to occupancy
rights.



Does this non-transfer of occupancy rights relate to (i) the transfer into the trust,
(ii) a later transfer out of the trust, or (iii) both?
What is a “transfer of rights of occupancy”? Suppose borrower and sole owner A
transfers the property to an inter vivos trust with A, B, and C as beneficiaries, and:
o A leases the property to B and C who live in the house. Is this a transfer of a
right of occupancy? Does it depend on whether A lived or remains living in
the house? If B and C have the right to occupy the property only if they pay
rent as agreed, because the servicer will likely not know whether they pay
rent, the servicer will not know whether B and C have occupancy rights.
o The trust instrument is silent about rights to occupy the property. Are B and C
successors only if they actually occupy the property?
o The trust instrument is silent about occupancy and B and C do not occupy the
property. Are B and C successors for purposes of §§ 1024.17 and 1024.33 –
38, which apply to confirmed successors who do not occupy the mortgaged
property?

Recommendations:
 Beneficiaries of an inter vivos trust, when the borrower is and remains a
beneficiary, should only be successors when the beneficiary or original borrower
documents to the servicer’s satisfaction the absence of a transfer of occupancy
rights.
 If a trust is revocable, there should be no beneficiary-successor because the
servicer will normally not know of any revocation.
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 When beneficiary-successors cease to be successors, they should cease to be
successors-borrowers and successor-consumers.
 The definition of successor should never include the unborn.
 Successorship should never be based on a transfer that has not yet occurred.
4.

Ex-Spouses Are Sometimes Not Successors

A successor includes an owner’s spouse who “becomes an owner” in transfer “resulting
from” a divorce under paragraph (4) of the definition.
Suppose borrower A is the sole owner of a mortgaged property and the sole borrower. A
court grants A and B a divorce on Monday, and also on Monday the court orders A to
transfer the mortgaged property to B. On Tuesday, A executes a deed transferring the
property to B. This transfer is “resulting from” the divorce because A executed the deed
to comply with a court order in the divorce case. B also became the owner due to the
transfer. However, B is not a successor because A transferred the property on Tuesday to
a person who was not “the spouse of the borrower” under paragraphs (3) or (4).
Recommendation:
 If the CFPB will include this non-successor in the definition of successor, a
rulemaking would be required.
5.

Regulation and Comment Conflict

Paragraph (1) defines as a successor a spouse after a “transfer by devise, descent, or
operation of law on the death of a joint tenant or tenant by the entirety[.]” Nowhere does
the regulation define a person as a successor unless there is a property transfer.
Commentary states that in the case of joint tenants or tenants by the entirety with right of
survivorship, when one of the owners dies, the survivor is a successor.2 The comment
does not state that it applies even absent a transfer, and does not state that it construes the
term transfer. Nevertheless, the comment apparently means the surviving spouse is a
successor even if under state law there was no transfer of property.
If this the intent, the comment plainly conflicts with the regulation, which always
requires a property transfer for there to be a successor. It is not clear that commentary
that conflicts with the plain meaning of the regulation can be valid or binding. As the
commentary states, good faith compliance with it “affords protection from liability” or
“protects creditors from civil liability” under RESPA § 19(b) and TILA § 130(f).3 But no
liability can arise if there is no violation of RESPA or the regulation. If there is no
2
3

Regulation X comment 31-1, and Regulation Z comment 2(a)(27)(i)-2, defining successor in interest.
Regulation X comment I-1 and Regulation Z comment I-1.
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transfer of property, nothing apparently triggers the successorship requirements in the
regulation, and nothing triggers the comment.
Recommendation
 The commentary should be consistent with the regulation.
C.

Successor Confirmation Process
1.

May Servicers Require Anything Beyond Documents?

The preamble states that nothing in the final rule prevents compliance with the Bank
Secrecy Act. To ensure this, the final rule added Regulation X comment 38(b)(1)(vi)-2,
which provides that “required documents may also include documents that the servicer
reasonably believes are necessary to prevent . . . criminal activity.”
However, it is not clear that servicers may require anything other than documents even if
the servicer’s Bank Secrecy Act safeguards indicate the servicer should obtain nondocumentary confirmation of a customer’s identity. Financial institutions are generally
required to identify their customers, through documents, non-documentary information,
or a combination of the two.4
“The bank’s non-documentary procedures must address situations where an
individual is unable to present an unexpired government-issued identification
document that bears a photograph or similar safeguard; the bank is not familiar
with the documents presented; the account is opened without obtaining
documents; the customer opens the account without appearing in person at the
bank; and where the bank is otherwise presented with circumstances that increase
the risk that the bank will be unable to verify the true identity of a customer
through documents.”5
The regulation requires servicers to “promptly determine the documents the servicer
reasonably requires to determine” successorship and identity,6 but only documents. It
also requires servicers “[u]pon receipt of such documents” to make a determination.7 In
contrast, for loss mitigation applications, servicers can request “documents and
information[.]”8

4

31 C.F.R. § 1020.220(a)(2)(ii).
31 C.F.R. § 1020.220(a)(2)(ii)(B)(2).
6
12 C.F.R. § 1024.38(b)(1)(vi)(B) (emphasis added).
7
12 C.F.R. § 1024.38(b)(1)(vi)(C) (emphasis added).
8
12 C.F.R. § 1024.41(b)(1).
5
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Clarification Requests
We request confirmation that a servicer may require any of the following:
 Information that is not a document, such as an oral statement, a photograph, or a
handwriting sample;
 A claimant to appear in person at a reasonable location with a photo
identification;
 Any document to be notarized;
 A declaration under penalty of perjury that a statement is correct.9
2.

May Servicers Ask Whether Any Litigation Is Pending?

Commentary implies that servicers may ask about litigation only if litigation is actually
pending:
“For example, if there is pending litigation involving the potential successor in
interest and other claimants regarding who has title to the property at issue, a
servicer may specify that documentation of a court determination or other
resolution of the litigation is required.”10
The preamble implies that servicers cannot ask for documentation that there is no
pending litigation:
“Servicers should not generally, however, request documentation of a court
determination or other resolution of litigation absent knowledge of such
litigation.”11
Recommendation
 Servicers should always be permitted to ask whether there is any pending
litigation, including asking for a written confirmation that, to the best of the
claimant’s or borrower’s knowledge, there is none.

9

See 28 U.S.C. § 1746.
Regulation X comment 38(b)(1)(vi)-4 (emphasis added).
11
Preamble at 197 (emphasis added).
10
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3.

Response to New Information Request Is Required Only if the Servicer
Receives Required and Specified Information

New section 1024.36(i)(2) requires servicers to respond to claims of successorship:
“[I]f a potential successor in interest subsequently provides orally or in writing the
required information specified by the servicer pursuant to this paragraph, the
servicer must treat the new information, together with the original request, as a
new, non-duplicative request under paragraph (i)(1), received as of the date the
required information was received, and must respond accordingly.”12
That is, sending certain information to a servicer is a § 1024.36 information request.
However, the new information only constitutes an information request if the new
information is something the servicer earlier “specified” is “required.”
Suppose a claimant initially indicates the borrower died intestate, and the servicer
therefore did not specify it requires a copy of the borrower’s will. Requesting a copy of
the will when the claimant claims the borrower died intestate is arguably contrary to
comment 39(b)(1)-2, after the servicer receives a claim that the borrower died intestate.
Suppose thereafter, on a phone call with the servicer, the claimant claims to have found
the borrower’s will. The will is not “required information specified by the servicer”
under 36(i)(2). The new information was neither specified nor required, so this oral
statement is not a new information request. Therefore, the servicer is apparently not
required to respond under 36(i)(2).
The changed circumstance might trigger a requirement for an (i)(1) response because
(i)(1) requires servicers to provide claimants “a written description of the documents the
servicer reasonably requires[.]” However, per (i)(4), responses under (i)(1) are
unnecessary if the possible new information request – the oral claim to have found the
borrower’s will – did not go to the designated address. Also per (i)(1), (i)(1) responses
are only required if the information request is written.
Clarification Requests:
 A servicer that receives information that is not “required” and “specified” under
§ 1024.36(i)(2) does not thereby have a new information request.
 A servicer is deemed only to have information that it actually has. The servicer
who has only an oral description of a document should not be deemed to have, or
to know what is in, the document. The servicer only knows that it is possible that
the document exists. The servicer needs to be able to respond to oral information
by specifying that it requires documentation of the oral information.
12

12 C.F.R. § 1024.36(i)(2) (emphasis added).
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D.

Regulation X Permits Strategic Transfers to Evade Foreclosure

Successors include spouses who become an owner after a property transfer absent divorce.
We know from the definition of successor in a transfer to an inter vivos trust that an
original borrower can also be a successor in interest.
Suppose A and B are married and neither has a pending loss mitigation application. On
day 118 of the delinquency if B owns any interest in the property, B can transfer all of it
to A, and on day 119 of the delinquency, A can transfer some interest in the property to B.
If transfer taxes are a problem, A can transfer a fraction of one percent of the property.
As a result of this transfer, B becomes an owner, B is a potential successor in interest, and
B gets a new clock under comment 39(b)(1)(vi)-5. B does not need to submit a loss
mitigation application or successorship information. On day 238, B can transfer B’s
entire interest back to A, and on day 239, A can transfer some interest in the property to
B. Again, B becomes an owner, B is a potential successor in interest, and B gets a new
clock. The servicer cannot confirm successorship because A and B decline to provide
successorship information.
If A and B are not sure how much time the servicer will give B to complete a loss
mitigation application after each transfer, A can request that information under § 1024.36
and the servicer would be required to provide it. Providing it after the clock runs could
be a UDAAP.
If A and B are not married, they could get married, or they could tell the servicer they are
married then decline to document that “fact” of successorship. Or, the borrower can use
the same technique using transfers to and from the borrower’s child.
At some point, the servicer could initiate a foreclosure and hope for the best. This could
cause the borrower and successor to try to rescind, and to bring a § 1024.41(a) claim that
the attempted foreclosure is interfering with the successor’s right to pursue loss
mitigation.
Recommendations
 We recommend that Regulation X permit servicers to foreclose in the case of
“strategic” transfers.
 Servicers should be able to deny successorship claims if a claimant or borrower
do not provide successorship information.
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II.

NON-ASSUMING SUCCESSORS

This paper defines a non-assuming successor as a confirmed successor who does not
assume the loan obligation by contracting with the mortgage investor or servicer, with the
servicer’s approval. The CFPB wants servicers to provide disclosures to non-assuming
successors about their lack of obligation on the debt. The preamble discusses three
options servicers have for this purpose, two of which are impermissible, while the third
creates a number of problems for non-assuming successors and servicers both.
A.

Only One of Three Options Is Permissible, and it Presents Problems

The preamble to the final rule purportedly gives servicers three, and only three, options
about notifying non-assuming successors about their lack of liability for the loan.
1.

A Preamble Cannot Require What Congress Made Optional

The preamble states:





“One option available to servicers is to adjust the language in the [Regulation X
and Z] notices to replace any terminology that might suggest liability.”13 This is
hereafter called the Revised Disclosures option.
“Another option available to servicers to . . . is to add an affirmative disclosure to
the Mortgage Servicing Rule notices that clarifies that a confirmed successor in
interest who has not assumed the mortgage loan obligation under State law and is
not otherwise liable for it has no personal liability.”14 This is hereafter called the
No Liability Disclosure option.
Send the § 1024.32(c)(1) optional notice. The intent appears to be that if servicers
send this notice, they may not amend it.

The preamble purports to require servicers to select at least one of these options, but no
other:
“The final rule does not mandate that servicers use the [32(c)(1) optional] initial
notice and acknowledgment option or either of the two other options mentioned
above but instead gives servicers the flexibility to use any of these options as the
servicer deems appropriate . . . .”15
The preamble is not legally binding. A preamble cannot limit servicers to three options.
13

Preamble at 82.
Preamble at 83.
15
Preamble at 85.
14
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A preamble can neither require the use of nor dictate the contents of a No Liability
Disclosure that is not required by law.
Even if this language were in Regulation X or Z, it still could not require the use of a
model disclosure. Congress made their use optional at the discretion of covered
persons,16 not at the discretion of the CFPB.
2.

Limiting Servicer Communication to Successors Is Inappropriate

The preamble “requirement” that servicers select one of only three options to
communicate with successors about their liability would be terrible federal policy.
As a practical matter, it would not really be possible. When a successor asks a servicer
by telephone about whether the successor is liable on the loan, the servicer does not give
legal advice, but does respond. The preamble would apparently require the servicer to
refer the successor to one of the three optional forms of notice. What if a claimant were
to ask the question before the servicer has decided whether to exercise a due-on-sale
clause, so there is no notice? Would the preamble have the servicer respond by referring
to a possible future notice? What if a confirmed successor were to ask the question
before the successor receives a notice? Would the preamble have the servicer not
respond, or refer to a notice that is in the mail?
B.

The Optional Notice Is Inappropriate, Inaccurate, and Impermissible

The regulation describes an optional notice for non-assuming successors. The intent may
have been to allow a servicer to require the successor to sign a form before the servicer
will send several Regulation X and Z disclosures (hereafter the “recurring” disclosures)
to the successor, but the regulation does not say that. In addition, the contents of the
notice are quite problematic. However, because the optional notice must contain a
required list of disclosures, it is not clear that partial or different notices are permissible.
1.

Effect of Optional Notice Differs From the Regulations

The apparent intent of the optional notice is to require the servicer to continue making
recurring disclosures to the original borrower, but if the non-assuming successor were to
sign the notice or assume the loan, the servicer would begin sending the recurring
disclosures to the successor and not to the original borrower, regardless of whether the
original borrower were still on the loan.
Section 1024.32(c)(2) and Regulation Z provide:
16

Dodd-Frank § 1032(b)(1), 12 U.S.C. § 5532(b)(1).
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“If, upon confirmation, a servicer provides a confirmed successor in interest who
is not liable on the mortgage loan obligation with” the 32(c)(1) optional notice,
then “the servicer is not required to provide to the confirmed successor in interest
any” of the recurring disclosures “until” the successor assumes the loan or signs
the optional notice.17
These provisions are similar to a preamble statement:
“Once a confirmed successor in interest has returned an executed
acknowledgment form [optional notice], the servicer must provide to the
confirmed successor in interest any written disclosures required by §§ 1024.17,
1024.33, 1024.34, 1024.37, and 1024.39 (as well as any required by Regulation
Z) and comply with the live contact requirements in § 1024.39(a) unless and until
the confirmed successor in interest revokes the acknowledgment.”18
Commentary similarly provides:
“A servicer may identify in the acknowledgment form examples of the types of
notices and communications identified in § 1024.32(c)(1)(iii), such as periodic
statements and mortgage servicing transfer notices. Any examples provided
should be the types of notices or communications that would be available to a
confirmed successor in interest if the confirmed successor in interest executed the
acknowledgment and returned it to the servicer.”19
This preamble statement and comment reinforce the reading that by signing the optional
notice, a non-assuming successor would receive all recurring disclosures, including
Regulation Z recurring disclosures.

17

12 C.F.R. § 1024.32(c)(2). There are similar provisions in Regulation Z at 12 C.F.R. §§ 1026.20(f),
1026.9(f), and 1026.41(g). The Regulation Z provisions use “unless and until” where § 1024.31(c)(2) uses
“until[.]”
18
Preamble at 140.
19
Regulation X comment 32(c)(1)-1.
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The optional notice must disclose:
The non-assuming successor “may be entitled to receive” recurring disclosures “if
the servicer is not providing them to another[,]”20 “[i]n order to receive such
[recurring disclosures], the successor in interest must” sign the optional notice,21
and “the servicer will not begin sending [the recurring disclosures] to the
confirmed successor in interest until” the successor signs the optional notice.22
However, all of these are inconsistent with the disclosure provisions, as follows.






20

The statements in the regulations that if the servicer sends the optional notice, the
servicer is not required to provide “any” of the recurring disclosures to the
successor “until” or “unless and until” the successor signs the notice or assumes
the loan is not true. If the successor were to request the recurring disclosures
under § 1024.36, the servicer would be required to provide them regardless of
whether the servicer sent the optional notice. If the successor were to assume the
loan, the servicer could still send the recurring disclosures to another person
obligated on the loan and not to the successor.
Even if the servicer sent the optional notice, the statements in the regulations that
the servicer is not required to provide “any” of the recurring disclosures to the
successor “until” or “unless and until” the successor signs the notice or assumes
the loan is not true. If the successor were to request the recurring disclosures
under § 1024.36, the servicer would be required to provide them. If the successor
were to assume the loan, the servicer could still send the recurring disclosures to
another person obligated on the loan and not to the successor.
The statement in the preamble that the servicer “must” provide Regulation Z
recurring disclosures to a non-assuming successor who signs the optional notice
conflicts with either of two provisions.
o Sending the same recurring disclosures to both the original borrower and to
the successor is not required (outside of § 1024.36).23

12 C.F.R. § 1024.32(c)(1)(iii).
12 C.F.R. § 1024.32(c)(1)(iv).
22
12 C.F.R. § 1024.32(c)(1)(iv)(C).
23
12 C.F.R. § 1024.32(c)(4); 12 C.F.R. § 1026.17(d); Regulation Z comments 2(a)(11)-4.iv and 17(d)-2.
21
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24

o Regulation Z disclosures must go to an obligor,24 so if the successor does not
assume the loan, the recurring disclosures must go to the non-successor
(outside of § 1024.36). That is, servicers who do not make duplicate recurring
disclosures (all servicers) are prohibited from sending Regulation Z recurring
disclosures to non-assuming successors.
This statement, then is in conflict with either the provisions that multiple notices
are not required, or with the Regulation Z requirement to send the disclosures to
an obligor.
The statement in the preamble that the servicer “must” provide Regulation X
recurring disclosures to a non-assuming successor who signs the optional notice is
not true (outside of § 1024.36). Nothing in Regulation X requires a servicer to
change the recurring disclosure recipient from a borrower on the loan to a nonassuming successor. If the successor were a young child, the servicer would
continue providing the recurring disclosures to the original borrower regardless of
whether the successor signs a notice.
The statement in the optional notice that the successor “may be entitled” to the
recurring disclosures if the servicer is not sending them to another is not true.
Under Regulation X, sending the recurring disclosures to a non-assuming
successor is mandatory if the servicer does not provide them to another,
regardless of whether the successor signs a notice. Also under Regulation X, the
servicer may provide the recurring disclosures to a confirmed successor at any
time, and must do so if the successor sends a § 1024.36 request for them,
regardless of whether the successor signs a notice. Under Regulation Z,
disclosures must go to an obligor,25 so the servicer will not send them to a nonassuming successor, outside of § 1024.36, regardless of whether the successor
signs a notice.
The statement in the optional notice that, to receive the recurring disclosures, the
successor must sign the optional notice is not true. The servicer may send at least
some of the recurring disclosures to the successor at any time, and must send
them in response to a § 1024.36 request for them.
The statement in the optional notice that the servicer will not begin sending
recurring disclosures to the successor until the successor signs the optional notice
is similarly not true.

12 C.F.R. § 1026.17(d) provides:
“If there is more than one consumer, the disclosures may be made to any consumer who is primarily
liable on the obligation.”
Comment 17(d)-2 provides:
Multiple consumers. When two consumers are joint obligors with primary liability on an obligation,
the disclosures may be given to either one of them. If one consumer is merely a surety or guarantor,
the disclosures must be given to the principal debtor.”
25
12 C.F.R. § 1026.17(d); Regulation Z comment 17(d)-2.
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2.

Content of Optional Notice Is Inappropriate, Inaccurate, and
Impermissible

There are a number of problems with the contents of the optional notice. Because the
optional notice has required contents, it appears that the intent is to prohibit partial
notices, and possibly to prohibit different notices.
The optional notice must state the following:





The effect of signing or not signing the notice. See the discussion above about
how these statements are inaccurate.
The servicer has confirmed the successor’s identity and ownership interest in the
property.26 Servicers do not confirm either. They decide whether to exercise a
due-on-sale clause and they comply with the Bank Secrecy Act. If the CFPB does
not permit servicers to request anything other than documents to review
successorship, servicers will be prohibited in most cases from confirming the
identity of successors.
Unless the successor assumes the mortgage debt, the successor “is not liable for
the mortgage debt[.]”27 The servicer does not know whether this is true, it may
not be true, the statement would be misleading even if it were true, and making
the statement would be impermissibly providing legal advice. Servicers simply
cannot make this statement.
a.

Servicers Do Not Know Whether a Non-Assuming Successor is Liable
for Mortgage Debt

A significant problem with the optional notice is the requirement that it must state that,
unless the successor assumes the loan, “the successor is not liable for the mortgage
debt[.]” Servicers do not know whether non-assuming successors are liable for mortgage
debt. There can be a number of circumstances other than assuming the loan with the
servicer’s approval that can cause a successor to be liable for mortgage debt. We list
several.
Mortgage debt can include amounts owed under the mortgage instrument rather than
under the promissory note, such as property taxes. As an owner of the property, a
successor is often or always liable for property taxes. If the successor or a borrower does
not pay the property taxes, the servicer will, and the amount the servicer paid for the
property taxes becomes a debt to the servicer under the mortgage instrument. Telling
26
27

12 C.F.R. § 1024.32(c)(1)(i).
12 C.F.R. § 1024.32(c)(1)(ii).
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successors they are not liable for mortgage debt is not necessarily true, and could subject
servicers to UDAAP and other liability.
In addition to liability for debt under the mortgage instrument, a non-assuming successor
can be liable for the loan. See, e.g., In re Black, 221 B.R. 38 (S.D. Fla. 1998), holding an
automatic stay prevents exercise of a due-on-sale clause where the servicer, unaware of
the transfer, had earlier pursued only delinquency remedies. In this case, the debtorsuccessor in interest argued she was liable on the note and therefore had the right to cure
the delinquency. “Although the assertion that one is obligated for a debt is rarely raised
in a bankruptcy, the Debtor is accurate. Under Florida law, one that receives a deed
from another takes it subject to an outstanding mortgage and is principally liable under
the debt. Just as Suntrust, when it foreclosed on the property, could have looked to the
Debtor for satisfaction, the Debtor can assert that she is the one now obligated under the
loan. Consequently, the Debtor may attempt to cure the default.” Id. at 40, citation
omitted, emphasis added. A very similar case is In re Ramos, 357 B.R. 669 (S.D. Fla.
2006).
Additionally, as the preamble acknowledges,28 some courts have held that a successor
who did not sign the note may pursue Chapter 13 relief. Other courts disagree.
Nevertheless, courts, not servicers, make this legal determination.
It is also possible that the original borrower and successor contract between themselves,
without the servicer’s knowledge, that the successor will assume the obligation to make
some or all of the loan payments or will assume some or all of the obligations under the
security instrument. In these cases, the successor could be legally obligated to make loan
payments, could be obligated for some or all of the mortgage obligations, or could be
obligated for a combination of these. The successor, but not the servicer, knows what the
successor signed. As the CFPB put it, “whether a successor in interest has assumed a
mortgage loan obligation under State law is a fact-specific question.”29 Servicers cannot
know all the facts.
A statement about nonliability would not necessarily be true, would be misleading even if
it were true, and would risk UDAAP and other liability.

28
29

Preamble at 89 and n. 102 at 89.
79 Fed. Reg. 74176, 74181 (Dec. 15, 2014).
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b.

A Statement That the Servicer Cannot Reach Other Assets Is
Inappropriate and Inaccurate

A statement in the optional notice that the successor “cannot be required to use the
successor in interest’s assets to repay the debt” is untrue or misleading. The statement is
misleading because the successor is often required to make the payments to keep the
property out of foreclosure.
If the successor were to use other assets, such as a savings account, to improve the
property, the improvements would be subject to the mortgage lien. After a foreclosure,
the successor could not require the servicer to return the savings account. It would be
completely inappropriate to imply otherwise.
A statement that the successor’s assets are out of the servicer’s reach is rather misleading.
If the successor will make loan payments, the successor would do so with assets other
than the real estate. The successor may have made payments to prevent foreclosure
before the servicer learned of the property transfer, in which case the statement would be
untrue. The statement could mislead the successor to believe the servicer must return
payments the successor had made.
If the loan has an escrow, the statement could indicate that the successor is not required
to pay the escrowed items because the mortgage, not the note, requires payment of taxes
and insurance, and the successor’s interest is subject to the mortgage. This statement
would be misleading or untrue.
A statement that the successor’s other assets are out of the servicer’s reach would not
necessarily be true, would be misleading even if it were true, and would risk UDAAP and
other liability.
c.

A Statement of Nonliability, Even if True, Could Be Misleading

A blanket statement in the optional notice that the successor “is not liable for the
mortgage debt and cannot be required to use the successor in interest’s assets to pay the
mortgage debt, except that the lender has a security interest in the property and a right to
foreclose” could be misleading even if it were true. Emphasizing that a successor is not
obligated to repay a loan could mislead the successor into believing that the servicer
cannot foreclose in the normal manner or normal circumstances. As a practical matter,
the successor is liable because the consequences for a successor’s nonpayment and for a
obligor’s nonpayment are both foreclosure Or, as the CFPB put it, “a successor in
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interest is often in virtually the same legal position as the borrower on the note with
respect to foreclosure.”30
A statement about nonliability would not necessarily be true, would be misleading even if
it were true, and would risk UDAAP and other liability.
d.

The Optional Notice Would Be Impermissible Legal Advice

A statement that a successor “is not liable” is a conclusion of law. A statement that a
successor cannot be “required to use” certain assets is also a conclusion of law. Servicers
cannot provide either of these statements because doing so would be the impermissible,
unlicensed practice of law. The preamble states twice that the regulation does not require
servicers to provide legal advice.31
3.

Optional Notice Procedures Would Need Modification

If the CFPB will permit servicers to amend the optional notice, the CFPB would need to
address some problems with the optional notice procedural requirements.
a.

Servicers Cannot Respond to Requests They Do Not Receive

The regulation provides:
“If a servicer provides a confirmed successor in interest with a written notice and
acknowledgment form in accordance with paragraph (c)(1) of this section, the
servicer must make additional copies of the written notice and acknowledgment
form available to the confirmed successor in interest upon written or oral
request.”32
This regulation says servicers must respond to a request, but the requirement is triggered
even if the servicer never receives the request.
Recommendation
 This requirement should not apply until the servicer actually receives the request.
 Requests to an investor or to the servicer’s affiliates or branches should not
trigger a servicing requirement because an affiliated credit card creditor or a bank
teller, for example, will not understand a rare, mortgage-specific request. This is

30

79 Fed. Reg. 74176, 74185 (Dec. 15, 2014).
Preamble at 57 and 188.
32
12 C.F.R. § 1024.32(c)(3) (emphasis added).
31
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especially important for oral requests, which can be more difficult to understand
and to remember than written requests.
b.

Optional Notice After Assumption Would Need to Be Clarified

If, and only if, a servicer provides the optional notice to a successor, the servicer must
provide the notice again to that successor upon request.33 If the successor were to assume
the loan obligation after receiving the first notice and before requesting another copy, the
servicer would need to be able to indicate that the notice is void or inapplicable.
c.

Minor Who Signs Optional Notice Should Not Necessarily Receive
Disclosures

If a successor is a minor, the servicer should have the option of sending recurring
disclosures to the obligor rather than the minor, even if the minor signs an optional notice.
C.

The No Liability Disclosure is Inappropriate, Inaccurate, and Impermissible

Of the three options the preamble sets out, the 32(c)(1) optional notice is not an option, as
discussed above. The No Liability Disclosure suffers similar flaws. This option would
be:
“to add an affirmative disclosure to the Mortgage Servicing Rule notices that
clarifies that a confirmed successor in interest who has not assumed the mortgage
loan obligation under State law and is not otherwise liable for it has no personal
liability. For some of the required servicing notices, this type of disclosure could
be added into the notice, while for other types of notices the rules prohibit
additional information in the notice but would permit an explanatory cover letter
in the same transmittal.”34
As with the 32(c)(1) optional notice, servicers may not know whether the successor has
assumed the loan, or whether the successor might be liable for the loan or mortgage
obligations. Also as with the 32(c)(1) notice, the No Liability Disclosure could be
misleading because it could give the impression that a lack of liability means the
successor has reduced need to pay the loan, or has reduced exposure to default and
delinquency remedies. And, of course, servicers cannot tell successors that they are “not
otherwise liable” or that they have “no personal liability” because those statements are
conclusions of law, and making them would be the unlicensed practice of law.

33
34

12 C.F.R. § 1024.32(c)(3).
Preamble at 82 (footnotes omitted).
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A statement about nonliability would not necessarily be true, would be misleading even if
it were true, and would risk UDAAP and other liability. Making the statement repeatedly
with every Regulation X and Z recurring disclosure would compound the
inappropriateness of the disclosure.
Recommendations for Notices to Non-Assuming Successors
 Servicers need to be able to send an accurate and nonmisleading notice to any
borrower, consumer, claimant, or successor, at any time.
 Servicers need to be able to send notices other than the 32(c)(1) optional notice
and other than the No Liability Disclosure.
 Servicers should not be required to provide legal advice.
D.

Amending Model Disclosures for Non-Assuming Successors Could Cost
Services Their Safe Harbors
1.

Servicers Rely on Two Statutory Safe Harbors for Model Disclosures

TILA provides a safe harbor for use of CFPB model disclosures, and provides creditors
with a choice of two ways to fall within this safe harbor:
“A creditor or lessor shall be deemed to be in compliance with the disclosure
provisions of this title [TILA] with respect to other than numerical disclosures if
the creditor or lessor
(1) uses any appropriate model form or clause as published by the Bureau, or
(2) uses any such model form or clause and changes it by
(A) deleting any information which is not required by this title, or
(B) rearranging the format, if in making such deletion or rearranging the
format, the creditor or lessor does not affect the substance, clarity, or
meaningful sequence of the disclosure.”35
Creditors may use TILA model disclosures as written, or creditors have the option but not
the requirement to delete optional disclosures or to rearranging the formatting. Deleting
required information, or affecting the “substance” of a disclosure, would cause the
creditor to lose the statutory safe harbor.
The Dodd-Frank Act, at § 1032, provides a separate, additional, safe harbor for use of
CFPB model forms:

35

TILA § 105(b), 15 U.S.C. § 1604(b).
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“Any covered person that uses a model form included with a rule issued under
this section shall be deemed to be in compliance with the disclosure requirements
of this section with respect to such model form.”36
The CFPB’s model servicing disclosures for servicing transfers, force-placed insurance,
early intervention, rate resets, and periodic statements are included with rules issued
under § 1032.37 Use of these model disclosures therefore provides servicers with a DoddFrank safe harbor in addition to the TILA safe harbor for TILA model disclosures.
The TILA safe harbor is lost if a creditor makes a change that affects the “substance” of
the disclosure38 while the Dodd-Frank safe harbor is silent about changes to model
disclosures.
Adding to, or including with, a disclosure to a non-assuming successor any language that
implies the successor might not be liable on the loan, could affect the “substance” of the
disclosure under TILA § 105(b)(2)(B). Removing from a model disclosure language that
could imply liability could also affect the “substance” of the disclosure under TILA
§ 105(b)(2)(B). The Dodd-Frank safe harbor appears to require strict compliance with
model disclosures.
These two safe harbors are very important determinants of what disclosures servicers
make. The safe harbors are statutory, and a regulation cannot void servicers’ statutory
rights to use the safe harbors. The preamble indicates that the CFPB wants servicers to
amend the model disclosures for non-assuming successors, possibly to amend the
substance of the disclosures, but doing so could cost servicers the safe harbors.
2.

Bankruptcy Statement Amendments Are Explicitly Within the Safe
Harbors

In discussing bankruptcy statements, the preamble makes very clear that servicers retain
both statutory safe harbors by using model bankruptcy statements with a variety of
amendments:
“A servicer thus does not lose a safe harbor under the Dodd-Frank Act or TILA
by omitting inapplicable information or modifying a periodic statement in a
manner consistent with the rule, including those comments. In addition, as
discussed above, a servicer is permitted to use alternative terminology on a
36

Dodd-Frank § 1032(d); 12 U.S.C. § 5532(d).
Preamble at 199 and 700; 78 Fed. Reg. 10696, 10709-10 and 10791 (Feb. 14, 2013) (Regulation X); 78
Fed. Reg. 10902, 10915-16 (Feb. 14, 2013) (Regulation Z).
38
TILA § 105(b)(2)(a); 15 U.S.C. § 1604(b)(2)(a).
37
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periodic statement so long as it is commonly understood. A servicer may use
different language to convey the statements required by § 1026.41(f)(2) and
(3)(vi), so long as that language contains the information required by those
provisions and is commonly understood.”39
“To the extent that a servicer may wish to use a different format or add additional
informational [sic], it may do so within the limits provided by the rule. For
example, a servicer may, as one commenter suggested, disclose one or multiple
suspense accounts on a periodic statement without jeopardizing its safe harbor use
of the sample forms.”40
There is no analogous discussion for amended model disclosures to non-assuming
successors (who have not filed for bankruptcy). This lack of analogous discussion could
be construed to mean servicers would lose their safe harbors if they were to amend a
model disclosure for a non-assuming successor even if the amendments were consistent
with the commentary.
3.

Commentary Provides Flexibility for Disclosures to Non-Assuming
Successors But May Take Away Safe Harbors

The CFPB notes41 that Regulation Z commentary already permits revisions to rate reset
disclosures “to accommodate particular consumer circumstances or transactions not
addressed by the forms.”42 New Regulation Z commentary provides servicers with
leeway to modify escrow account cancellation disclosures.43 New Regulation X

39

Preamble at 689.
Preamble at 699.
41
Preamble at 82.
42
Comments 20(c)(3)(i)-1 and 20(d)(3)(i)-1.
43
Regulation Z comment 20(e)(4)-3 provides:
Modifications of disclosures. The requirements of § 1026.20(e)(4) to provide the § 1026.20(e)
disclosures with the headings, content, order, and format substantially similar to model form H–29 in
appendix H to this part do not preclude creditors and servicers from modifying the disclosures to
accommodate particular consumer circumstances or transactions not addressed by the form or from
adjusting the statement required by § 1026.20(e)(2)(ii)(A), concerning consequences if the consumer
fails to pay property costs, to the circumstances of the particular consumer.
40
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commentary44 permits removing language about liability, as does new Regulation Z
commentary45 for periodic statements, but these do not clearly permit replacing the
omitted language with new language, nor do they clearly permit adding language.
Notably, none of this commentary makes clear that using the permissible revisions retains
the safe harbors.
TILA provides that its safe harbor is lost by removing required information. The periodic
statement comment 41(c)-5 permits removing required information “that could suggest
liability[.]” However, some of the required information could suggest liability, so that
removing it risks the safe harbor. For example, the model periodic statement delinquency
box states, “You are late on your mortgage payments.” The comment provides that
servicers can replace this with “The payments on this mortgage are late.” If a servicer
were to make this change to a statement, it is not clear that the servicer would retain the
safe harbor. First, under TILA § 105(2)(b)(A), the servicer could lose the TILA safe
harbor by removing information that the model disclosure requires. Second, under TILA
§ 105(b)(2)(B), the servicer could lose the safe harbor because the amendment could
“affect the substance” of the periodic statement. The Dodd-Frank safe harbor, by its
silence on the point, does not appear to permit any amendments to model disclosures, at
least not unless there is a regulation that clarifies that the safe harbor remains applicable
to amended disclosures.

44

Regulation X comment MS-2-iv lists new permissible changes:
Modifications to remove language that could suggest liability under the mortgage loan agreement if
such language is not applicable. For example, in the case of a confirmed successor in interest who has
not assumed the mortgage loan obligation under State law and is not otherwise liable on the mortgage
loan obligation, this could include:
A. Use of “the mortgage loan” or “this mortgage loan” instead of “your mortgage loan” and “the
monthly payments” instead of “your monthly payments.”
B. Use of “Payments due on or after [Date] may be sent to” instead of “Send all payments due on or
after [Date] to” in notices of transfer.
C. Use of “We will charge the loan account” instead of “You must pay us” in notices relating to
force-placed insurance.
45
Regulation Z comment 41(c)-5 provides:
Permissible changes. Servicers may modify the sample forms for periodic statements provided in
appendix H–30 to remove language that could suggest liability under the mortgage loan agreement if
such language is not applicable. For example, in the case of a confirmed successor in interest who has
not assumed the mortgage loan obligation under State law and is not otherwise liable on the mortgage
loan obligation, a servicer may modify the forms to:
i. Use “this mortgage” or “the mortgage” instead of “your mortgage.”
ii. Use “The payments on this mortgage are late” instead of “You are late on your mortgage
payments.”
iii. Use “This is the amount needed to bring the loan current” instead of “You must pay this amount to
bring your loan current.”
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Regulation X has a revised comment MS-2.46 It is clear that making substantive
amendments to model disclosures removes the safe harbor. Some of the permissible
amendments appear substantive, so that they cost the safe harbor even though the
amendments are permissible.
Comment MS-2.iv permits removing language “that could suggest liability under the
mortgage loan agreement[.]” However, comment MS-2 continues the safe harbor only if
any changes are not substantive. This comment appears to state that disclosures “that
could suggest liability under the mortgage loan agreement” are not substantive. This
does not seem logically consistent – language about legal liability on a loan appears
substantive.
In new MS-4(D),47 an early intervention clause reads, “This is a legally required notice.
We are sending this notice to you because you are behind on your mortgage payment.”
The first sentence could be construed to “suggest liability” under comment MS-2. The
phrase “you are behind” could also suggest liability. The removal of either, under MS-2,
could “affect the substance” of the disclosure, thereby disqualifying the amended
disclosure for the safe harbor.

46

Comments MS-1 and MS-2 provide as follows, with new language in red:
1. In general. This appendix contains model forms and clauses for mortgage servicing disclosures
required by §§1024.33, 37, and 39. Each of the model forms is designated for uses in a particular set
of circumstances as indicated by the title of that model form or clause. Although use of the model
forms and clauses is not required, servicers using them appropriately will be in compliance with
disclosure requirements of §§ 1024.33, 37, and 39. To use the forms appropriately, information
required by regulation must be set forth in the disclosures.
2. Permissible changes. Servicers may make certain changes to the format or content of the forms and
clauses and may delete any disclosures that are inapplicable without losing the protection from liability
so long as those changes do not affect the substance, clarity, or meaningful sequence of the forms and
clauses. Servicers making revisions to that effect will lose their protection from civil liability. Except
as otherwise specifically required, acceptable changes include, for example:
i. Use of “borrower” and “servicer” instead of pronouns.
ii. Substitution of the words “lender” and “servicer” for each other.
iii. Addition of graphics or icons, such as the servicer’s corporate logo.
iv. Modifications to remove language that could suggest liability under the mortgage loan agreement
if such language is not applicable. For example, in the case of a confirmed successor in interest who
has not assumed the mortgage loan obligation under State law and is not otherwise liable on the
mortgage loan obligation, this could include:
A. Use of “the mortgage loan” or “this mortgage loan” instead of “your mortgage loan” and “the
monthly payments” instead of “your monthly payments.”
B. Use of “Payments due on or after [Date] may be sent to” instead of “Send all payments due on
or after [Date] to” in notices of transfer.
C. Use of “We will charge the loan account” instead of “You must pay us” in notices relating to
force-placed insurance.
47
Final regulation at 808.
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Clarification Requests and Recommendations for the Safe Harbors
 We request clarification that servicers retain the Dodd-Frank safe harbor, and the
TILA safe harbor for Regulation Z disclosures, if servicers make changes to
model disclosures as permitted by the commentary, even if the amendments delete
information required by statute, regulation, or model disclosures, even if the
amendments are substantive, and even if the amendments add language. This
should be the case whether new information is included within or along with a
disclosure.
 We request clarification that Regulation Z comment 41(c)-5 and Regulation X
comment MS-2.iv, in permitting servicers to “remove language[,]” also permit
servicers to replace the removed language with new language without losing the
statutory safe harbors.
 We request clarification that the safe harbors remain available even if the CFPB
did not test the amended disclosures under Dodd-Frank § 1032(b)(3). In the
alternative, we urge the CFPB to test its model disclosures.
E.

Standard and Procedures for Amended Disclosures Require Clarifications

If servicers can retain their statutory safe harbors for amending model disclosures for
non-assuming successors, they will consider amending the disclosures. In this event, new
issues would arise.
1.

What is the Standard for Amendments?

The new commentary provides leeway to amend model disclosures, for servicers willing
to risk their safe harbors, but provides almost no guidance on what information should or
should not be modified and how. There are multiple standards, and it is not clear which
the CFPB expects servicers to use when.




48

A Regulation Z standard for modification, at least for rate reset and escrow
cancellation notices, is “to accommodate particular consumer circumstances or
transactions[.]”48
Another Regulation Z standard, at least for escrow cancellation notices, is
modifications “concerning consequences if the consumer fails to pay property
costs, to the circumstances of the particular consumer.”49
A third Regulation Z standard, at least for periodic statements, is “to remove
language that could suggest liability under the mortgage loan agreement if such
language is not applicable.”50

Comments 20(c)(3)(i)-1, 20(d)(3)(i)-1, and 20(e)(4)-3.
Comment 20(e)(4)-3.
50
Comment 41(c)-5.
49
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A Regulation X standard is “to remove language that could suggest liability under
the mortgage loan agreement if such language is not applicable.”51

It is most unclear how the CFPB wants servicers to amend model disclosures for nonassuming successors.
2.

It Would Be Completely Inappropriate and Impossible to Delete
Language That “Could Suggest” Liability

It would be completely inappropriate to require servicers to amend their disclosures to
remove all language that could suggest liability.
The successor accepts an interest in the mortgaged property by choice. If an owner
wishes to transfer the property, the successor must consent to receive it or there can be no
transfer. Even if the owner dies, the owner’s heirs have the right to reject the transfer
from the estate if they do not want the property. Title to the property remains with the
estate unless and until an heir takes it. If the mortgage loan is seriously underwater, the
heir or other successor may be wise to reject a transfer. No successor voluntarily accepts
title only because they want to experience foreclosure. In other words, all non-assuming
successors want to own the property. The non-assuming successor’s obligation did not
arise under the promissory note at origination, but the effect is the same as if it had.
Telling successors who want to own the property that they have no loan obligation is
likely to be harmful, would contribute to foreclosures, and would subject servicers to
UDAAP and fraud liability.
In addition to being completely inappropriate, such a standard would be impossible to
meet. The fact that the lien exists could suggest liability, and that fact is public. The fact
that the loan exists, also public, could suggest liability. The fact that a servicer sends
frequent communications could itself suggest liability, regardless of their content. It is
true that the servicer may send the recurring disclosures to the original borrower, but this
will not always be the case. In addition, the original borrower and successor may both
live in the same home, so the successor would see the disclosures even if they were
addressed to the original borrower. It is not possible to remove any suggestion of liability
when a mortgage loan exists, and it is not possible to remove any suggestion of liability
from consumer mortgage disclosures. The only way to remove any suggestion of liability
would be to prohibit all servicer communication with non-assuming successors, which
would be unreasonable, harmful, contrary to the purpose of this rulemaking, and contrary
to state law.

51
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Unfortunately, the final regulation does not permit servicers to communicate loan
information until after title to the property has transferred. This means servicers are
required to withhold information, such as the loan balance, until after the successor
accepts title to the property. Successors will not necessarily know whether or by how
much the loan is underwater before they decide to accept the transfer, and servicers will
remain prohibited from telling them. Some successors will pay a costly transfer tax, only
to discover later that the loan is hopelessly under water. We continue to believe that this
approach is harmful to successors.
We believe the disclosure amendment standard should be whether the disclosure is
helpful to the non-assuming successor who wants to own the property. It should be
permissible not to amend a disclosure if the information it contains may be helpful to
successors. For example, § 1024.39(b) requires a written notice about the possibility of
loss mitigation when a loan is delinquent. It is possible the CFPB, a successor, or a court
could construe a delinquency disclosure as suggesting liability. However, the disclosure
can contribute to preventing foreclosure, which is precisely the reason the CFPB requires
it. Knowing delinquency options is just as important for non-assuming successors as it is
for original borrowers.
3.

Permissible Amendments Are Not Helpful or Are Harmful
a.

Your Mortgage Loan and Your Payments Should Not Be Amended

Comment MS-2.iv.A suggests using “the” or “this” mortgage loan or loan payments
instead of “your mortgage loan” or “your monthly payments.” We do not believe this
would be helpful to successors. The successor owns an interest in the mortgaged
property, subject to the mortgage obligation. Consumers do not draw a clear distinction
between the promissory note and the mortgage obligation. This is why so many of the
CFPB’s model disclosures also blur this distinction. For example:




52

Several model disclosures refer to “adjustable-rate mortgage (ARM) program”52
or “Adjustable-Rate Mortgage (ARM)[.]”53 The term “ARM” is plain English.
However, adjustments are to the interest rate on the loan, not adjustments to the
mortgage.
Rate reset notices disclose adjustments to “your interest rate and mortgage
payment”54 but it is actually the loan payment that adjusts because loan payments
are due under the note while tax and escrow payments are due under the mortgage.

Model form H-4(C).
Model form H-4(D)-1.
54
Model form H-4(D)(1).
53
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A model assumption policy disclosure states whether a successor may “assume
the remainder of the mortgage”55 because that is plain English, but a successor
would assume the loan rather than the mortgage.
Several TRID disclosures cover “mortgage insurance” because that is its plain
English name, but mortgage insurance insures the loan payments, not the
mortgage lien.
TRID Loan Estimates on page 3 disclose that “This loan requires homeowner’s
insurance” but it is the mortgage, not the note, that requires insurance.
Periodic statements disclose that partial payments are “not applied to your
mortgage”56 but loan payments are applied to the loan while escrow payments are
applied under the mortgage.
The delinquency box on periodic statements states that “You are late on your
mortgage payments,”57 but if there is no escrow, it is only the loan payments that
are late. If there is an escrow, the delinquent loan payments likely exceed the
delinquent escrow payments.

The CFPB and consumers use the term mortgage interchangeably with loan, note, or
mortgage loan or mortgage note. Borrowers, successors, and consumers are comfortable
with this because it is plain English. Non-assuming owners of a mortgaged property
would not benefit from a distinction between “the mortgage loan” and “your mortgage
loan” because the mortgage is the successor’s mortgage burden, and in plain English, the
terms mortgage and mortgage loan are interchangeable. Drawing the distinction would
be legalese, and would detract attention from the purpose of the disclosure.
b.

Servicing Transfer Notices Should Not Be Amended

Comment MS-2.iv.B suggests removing “Send all payments due on or after [Date] to”
from notices of a servicing transfer, and replacing it with a statement that payments “may”
be sent to the new address. We believe this change would be harmful to successors. The
direction to reroute payments is the single most important piece of information in a
servicing transfer notice. Using the permissive “may” would indicate that the successor
has permission to re-route the payments but no particular need to do so. A non-assuming
successor who makes no loan payments is not in violation of a promissory note, but using
the proper mailing address is necessary if the servicer will be required to timely post the
payments (after the 60-day post-servicing grace period).58 Payment rerouting instructions
are important to successors who are making payments and to successors who might make
55

Model form H-6.
Model form H-30(B).
57
Model form H-30(B).
58
12 C.F.R. § 1024.33(c).
56
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payments because where they send payments affects their legal rights. It would be
inappropriate to indicate that rerouting payments is optional.
c.

Force-Placed Insurance Notices Should Not Be Amended

MS-2.iv.C suggests changing “We will charge the loan account” instead of “You must
pay us” in force-placed insurance notices. We believe this change would be harmful.
The statement that “you must pay us” is a true statement, unless the successor prefers
foreclosure. Even in a foreclosure, the servicer may recover the cost of insurance from
the successor, so the statement would not be true.
Additionally, the cost of force-placed insurance arises under the mortgage instrument
rather than the promissory note. A statement that the servicer will charge the loan
account is legally inaccurate because the charge is not a loan charge. This inaccuracy
could be misleading by implying that the successor, subject to the mortgage but not
having signed the note, does not owe the charge because it is a loan charge. It is not a
loan charge.
4.

When Would Amended Disclosures Be Permitted or Required?

The CFPB permits servicers to send recurring disclosures to original borrowers and
sometimes to non-assuming successors, but does not discuss whether servicers would be
permitted or required to amend the disclosures only for non-assuming successors, or for
both successors and obligors. Suppose a servicer sends a § 1024.39(b)(1) early
intervention notice to a non-assuming successor, with some of the model language
omitted although the original borrower is still on the loan. Suppose that original
borrower later requests a copy of that notice under § 1024.36. If the servicer were to
send a modified notice in response to the information request, the servicer might lose the
safe harbor because the modified notice omits some of the model disclosure language
applicable to obligors. If the servicer were to add the omitted language before sending
the notice to the original borrower, that could be a violation of § 1024.36 because the
servicer would have provided something other than what the borrower requested.
Suppose there are two confirmed successors on one loan but only one of them assumes
the loan obligation. Suppose the servicer sends all disclosures unmodified to the
assuming successor. If the non-assuming successor were to request copies of the periodic
statements, the servicer would be required to provide them. Would it violate § 1026.41
for the servicer to send the unmodified periodic statement? Would that be a UDAAP?
Would the CFPB require the servicer to prepare modified statements upon request?
Servicing technology cannot handle double disclosures for one loan. If the servicer were
to send unmodified disclosures addressed to the assuming successor but the other
successor happened upon them, would the CFPB find that a violation of the disclosure
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requirement or a UDAAP? If the two successors share the same address, does the CFPB
expect servicers to send modified or unmodified disclosures? If the servicer were to send
only modified disclosures, would the servicer have or lose the safe harbor for using
model disclosures?
Recommendation for Amended Model Disclosures
 If the CFPB wants servicers to amend model disclosures for non-assuming
successors, substantial more clarity will be necessary. We request that the CFPB
meet with our Mortgage Servicers Working Group to discuss appropriate
disclosure standards.
F.

Will Non-Assuming Successors Get Recurring Disclosures?

There are several questions about who may or must receive disclosures when there is a
confirmed successor and at least one other borrower-consumer.
1.

Does Regulation Z Permit Sending Recurring Disclosures to a NonAssuming Successor?

New Regulation Z commentary provides:
Multiple notices unnecessary. Except as required by Regulation X, 12 CFR
1024.36, a servicer is not required to provide to a confirmed successor in interest
any written disclosure required by § 1026.20(c), (d), or (e), § 1026.39, or
§ 1026.41 if the servicer is providing the same specific disclosure to another
consumer on the account. For example, a servicer is not required to provide a
periodic statement required by § 1026.41 to a confirmed successor in interest if
the servicer is providing the same periodic statement to another consumer; a
single statement may be sent in that billing cycle. If a servicer confirms more
than one successor in interest, the servicer need not send any disclosure required
by § 1026.20(c), (d), or (e), § 1026.39, or § 1026.41 to more than one of the
confirmed successors in interest.”59
There is a parallel provision in Regulation X.60 It is unclear why this comment exists in
Regulation Z because § 1026.17(d) and its commentary already provide that multiple
disclosures are unnecessary. Is this new comment intended to mean that servicers can
send Regulation Z disclosures to a non-assuming successor as the preamble and optional
notice appear to mean? By stating that a servicer is not required to send a periodic
statement to a successor if the servicer is sends the statement to “another consumer”
59
60

Comment 2(a)(11)-4.iv.
12 C.F.R. § 1024.32(c)(4).
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without mentioning whether either of these consumers is an obligor, did the CFPB intend
to permit sending periodic statements to a non-obligor consumer rather than to the
obligor? By stating that if there are multiple successors, the servicer need not send
disclosures to more than one successor, again without mentioning whether they are
obligors, did the CFPB intend to permit sending Regulation Z disclosures to non-obligor
successors?
2.

When a Non-Assuming Successor Signs an Optional Notice, Who Gets
Regulation Z Disclosures?

New § 1026.41(g) differs from § 1026.17(d) (disclosures must go to obligor) and from
comment 2(a)(11)-4.iv (multiple notices unnecessary). Section 1026.41(g) provides that
is a servicer sends a 32(c)(2) optional notice to a non-assuming successor, the servicer
need not send periodic statements to that successor “unless and until” the non-assuming
successor signs the optional notice:
“Successor in interest. If, upon confirmation, a servicer provides a confirmed
successor in interest who is not liable on the mortgage loan obligation with [a
§ 1024.32(c)(1) optional] notice . . . the servicer is not required to provide to the
confirmed successor in interest any written disclosure required by this section
[periodic statements] unless and until the confirmed successor in interest either
assumes the mortgage loan obligation under State law or has provided the servicer
an executed acknowledgment . . . that the confirmed successor in interest has not
revoked.”61
This appears to require sending periodic statements to a non-assuming successor who
signs the optional notice. Sending them to that successor would conflict with either:



The Regulation Z requirement to send the disclosures to an obligor; or
The new Regulation Z comment that multiple notices are not required, because
sending the disclosures to both the obligor and non-assuming successor would be
required.

Section 1024.41(g) concerns periodic statements, but there are parallels for other
Regulation Z disclosures. There are nearly identical provisions concerning § 1026.20(c),
(d), and (e) disclosures;62 and § 1026.39 disclosures.63 The same conflicts with the
requirement to send disclosures to obligors arises for these disclosures.
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12 C.F.R. § 1026.41(g).
12 C.F.R. § 1026.20(f).
63
12 C.F.R. § 1026.39(f).
62
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3.

For Servicers Who Do Not Use Optional Notices, Do Non-Assuming
Successors Get Disclosures?

Section 1024.41(g) says that if the servicer provides the optional notice upon
confirmation, the servicer is not required to provide a non-assuming successor disclosures
unless the successor signs the notice. This implies that if the servicer does not provide
the optional notice upon confirmation, the servicer must provide at least some periodic
statements to a non-assuming successor. If the regulation will apply to those who
received a property interest before the regulation becomes effective but did not assume
the loan with the servicer’s approval, and to whom the servicer did not provide the
optional notice upon confirmation, the servicer would apparently be required to provide
at least some periodic statements to them. Would this require sending all or just some of
the periodic statements to them, and how would a servicer know which ones? Would it
apply retroactively to require the servicer to provide periodic statements dated before the
regulation becomes effective?
4.

Requirement to Send All Disclosures to Transferor Creates Conflicts

New Regulation Z commentary apparently requires a servicer to continue sending
disclosures to the consumer who transferred property to a successor:
“Treatment of transferor consumer. Even after a servicer’s confirmation of a
successor in interest, the servicer is still required to comply with all applicable
requirements of §§ 1026.20(c) through (e), 1026.36(c), 1026.39, and 1026.41 with
respect to the consumer who transferred an ownership interest to the successor in
interest.”64
This new comment is limited to Regulation Z provisions that require recurring
disclosures, and does not require continued compliance with other provisions of
Regulation Z.65 This limited scope implies that the continued compliance refers to
continued compliance with requirements to send recurring disclosures to the transferor
consumer.
This new comment makes no mention of whether the successor assumed the loan
obligation. The comment apparently means the servicer must continue sending

64

Comment 2(a)(11)-4.iii.
The comment does not refer to § 1026.17 (general disclosure requirements); § 1026.21 (credit balances);
§ 1026.25 (record retention); § 1026.31(h) (corrections); § 1026.34(a)(3), (6), (7), (8) and (9) (refinance
limitation, default recommendation, modification and late fee restrictions, and payoff statement fees); and
§ 1026.35(b) (escrow requirements).
65
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Regulation Z recurring disclosures to the original consumer even if (i) the successor
assumes the loan obligation, or (ii) a non-assuming successor signs an optional notice.





The former is inconsistent with § 1026.17(d), which permits a servicer to send
disclosure to any consumer primarily obligated on the loan, including an
assuming successor rather than an original consumer who remains on the loan.
The latter is inconsistent with the statement in the optional notice that by signing a
notice, the successor can receive account disclosures,66 and with the commentary
example that an optional notice may list periodic statements as a disclosure a nonassuming successor can receive.67
If the comment requires disclosures to a successor as well as to an original
consumer, it conflicts with the regulation and commentary providing that multiple
disclosures are not required.

It is unclear why this comment exists. If its intent is to clarify that § 1026.17(d)
continues to apply, it is unnecessary. If its intent is to clarify that Regulation Z continues
to apply to consumers who transfer an interest in their mortgaged property but remain on
the loan, it is unnecessary. It is commentary under § 1026.2, so it is unclear how it can
apply to disclosure or other requirements under other sections of Regulation Z.
Recommendation about need for flexibility in who receives recurring disclosures
 In the case of a successor, servicers should have leeway to change disclosure
recipients. Sometimes the disclosures should go to the successor. For example,
an original borrower may be an estate with no assets or income, and a nonassuming successor who is making payments may have difficulty communicating
with the executor, or the executor may be trying to take advantage of the
successor by withholding information. Or, the executor’s mail maybe returned
because the successor and servicer do not where the executor is, which can
happen months after the borrower died and there is nothing left for the executor to
do regarding the estate. Other times the disclosures should go to the original
borrower, such as when a successor is a young child.

66
67

12 C.F.R. § 1024.32(c)(1)(iii).
Comment 32(c)(1)-1.
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III.
A.

BANKRUPTCY STATEMENTS and OTHER QUESTIONS

Bankruptcy Statements
1.

Toggling Between Modified and Non-Modified Periodic Statements

12 C.F.R. § 1026.41(e)(5)(iv) provides:
“(B) Transitional single-billing-cycle exemption. A servicer is exempt from the
requirements of this section with respect to a single billing cycle when the
payment due date for that billing cycle is no more than 14 days after the date on
which one of the events listed in paragraph (e)(5)(iv)(A) of this section occurs.
(C) Timing of first modified or unmodified statement after transition. When one
of the events listed in paragraph (e)(5)(iv)(A) of this section occurs, a servicer
must provide the next modified or unmodified periodic statement or coupon book
that complies with the requirements of this section by delivering or placing it in
the mail within a reasonably prompt time after the first payment due date, or the
end of any courtesy period for the payment’s corresponding billing cycle, that is
more than 14 days after the date on which the applicable event listed in paragraph
(e)(5)(iv)(A) of this section occurs.”
Clause (B) sometimes provides a one-cycle exemption from providing any statement.
Clause (C) sets out when the new statements must begin.
One Month Exemption
 A triggering event occurs on October 13. This is more than 14 days from the
November due date, so there is no one-month exemption.
 A triggering event occurs October 18. This is fewer than 14 days from the
November due date. No November statement is required. (The servicer may
have already sent it.)
First New Statement
 The trigger occurs October 13. The first due date that is more than 14 days after
the trigger is November 1. The end of a grace period for that payment’s billing
cycle is November 15. The servicer must mail a new statement within a
reasonably prompt time after November 1 or November 15. This statement
requirement refers to the November payment date or the November 1 – 15 grace
period because (i) the servicer has no one-month exemption; and (ii) the
November payment due date or the November 1 – 15 grace period are the first
due date or grace period that is more than 14 days after the trigger. That is, the
“courtesy period for the payment’s corresponding billing cycle” refers to the

Consumer
ortgage Coalition
Mortgage Servicing Guidance Requests
October 14, 2016
Page 36 of 39



grace period for the first payment due more than 14 days after the trigger, the
November 1- 15 grace period.
The trigger occurs October 18. The first due date that is more than 14 days after
the trigger is December 1. The end of a grace period for that payment’s billing
cycle is December 15. The servicer must mail a new statement within a
reasonably prompt time after December 1 or December 15. This statement
requirement refers to the December statement because (i) the servicer is exempt
from sending a November statement; and (ii) the December payment due date or
the December 1 – 15 grace period are the first due date or grace period more than
14 days after the trigger. That is, the “courtesy period for the payment’s
corresponding billing cycle” refers to the grace period for the first payment due
more than 14 days after the trigger, the December 1- 15 grace period.

Confirmation Request:
 We request confirmation that this reading is accurate.
2.

Providing Arrearage Information in Person

In Chapter 12 and 13, for coupon books, servicers must make arrearage information
available “in person[.]”68 Non-bankruptcy statements are never required in person.69
We recommend:
 Providing information by telephone is providing it in person.
 Servicers may require a consumer to go to a specific location to receive the
information in person other than by phone.
 If the servicer has other lines of business, affiliates, or branches, the servicer need
not make the arrearage information available at these locations.
B.

Other Questions
1.

Servicers Cannot Always Send an Early Intervention Notice on Day 180

A written early intervention notice is required by the time a loan is 45 days past due, and
again 180 days later if the delinquency continues, but the notice is not required more than
once in 180 days.70
There is a special rule if the borrower sent an FDCPA cease-communication notice and
either loss mitigation is available or the borrower is not a debtor in bankruptcy. An early
68

12 C.F.R. § 1026.41(f)(5).
12 C.F.R. § 1026.41(c).
70
12 C.F.R. § 1024.39(b)(1).
69
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intervention notice is required,71 including a second notice within 180 days if the
delinquency continues. However, in this case the servicer is prohibited from sending the
notice more than once in any 180-day period.72
This 1024.39(d)(3) requirement does not provide leeway to deal with days a servicer is
closed. Under § 1024.11, if Regulation X permits mailing a notice, the requirement is
satisfied by “placing the document in the mail[.]” In a non-leap year, suppose the
borrower becomes delinquent January 2 and makes no further payments. The servicer
sends the first notice on February 15, and another is required exactly on August 13,
neither sooner nor later. A servicer cannot comply if that day is a Saturday or Sunday, or
if there is a power failure or natural disaster.
Recommendation:
Section § 1024.39(d)(3)(iii) should prohibit sending the notice more than once in any 160
days, rather than 180 days.
2.

Clarification of FDCPA Issues

The FDCPA interpretation that accompanied the final servicing regulation amendments
will permit servicers, when the FDCPA applies, to communicate with claimants before
they are confirmed successors in interest. It will also permit servicers to respond to
borrower-initiated communication about loss mitigation if the borrower sent but did not
revoke a cease communication notices.
3.

Effective Date Prevents Communication With Claimants

One of the problems the CFPB intended to resolve with its successor in interest
rulemaking is that servicers often are prohibited from communicating with those claiming
to be a successor in interest. The FDCPA is one of the laws that presently prohibits that
communication in some cases. Relevant to mortgage loans, the FDCPA usually prohibits
servicers from communicating with non-borrowers who are not the borrower’s spouse,
executor, or administrator. It is not clear that a deceased borrower can have a spouse.
Recommendation
 We recommend that the CFPB permit servicers to communicate, after a borrower
dies, with the person who was the deceased borrower’s spouse at the time of the
borrower’s death.
 We recommend that the CFPB not delay the effective date of this interpretation.

71
72

12 C.F.R. § 1024.39(d)(3).
12 C.F.R. § 1024.39(d)(3)(iii).
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4.

When FDCPA Applies Is Unknown

The FDCPA’s applicability to mortgage loans in uncertain. Is its trigger a transfer of a
loan, or of loan servicing, while the loan is in default? What is the definition of default?
Does it include payments made within their grace period? Servicers are often unaware of
nonpayment defaults.
Recommendation
 We recommend that the CFPB clarify when the FDCPA applies, and that any
definition of default be limited to defaults about which a servicer is aware.
5.

Definitions of Delinquency and Accelerated Loans

Under Regulation X, a delinquency begins “on the date a periodic payment sufficient to
cover principal, interest, and escrow is due and unpaid until no periodic payment is due
and unpaid.” For periodic statements, the definition is similar:
“A consumer’s delinquency begins on the date an amount sufficient to cover a
periodic payment of principal, interest, and escrow, if applicable, becomes due
and unpaid, even if the consumer is afforded a period after the due date to pay
before the servicer assesses a late fee. A consumer is delinquent if one or more
periodic payments of principal, interest, and escrow, if applicable, are due and
unpaid.” § 1026.41(d)(8).
If a loan is accelerated, periodic payments are no longer due – only one payment is due
rather than a series of periodic payments, and it is the entire loan balance, not one
monthly payment. If a loan is accelerated due to a nonpayment default while the loan
was current, the loan is never delinquent under these definitions. If a loan is accelerated
while it was delinquent, it is no longer delinquent under these definitions because a
periodic payment is no longer due.
In contrast, a new Regulation X comment under the definition of delinquency provides
that failure to pay an accelerated loan begins or continues a delinquency.
The intent appears to be continue to require early intervention and continuity of contact
after acceleration. If a loan is accelerated but not delinquent under Regulation X subpart
C, the servicer could never foreclose under § 1024.41(f)(1)(i) (the 120-day clock). The
intent appears to be that periodic statements should reflect delinquency information after
the loan is accelerated, under § 1026.41(d)(8).
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Clarification Request:
 The CFPB should clarify that an accelerated, unpaid loan is a delinquent loan.
This would reconcile the definitions and the Regulation X comment.
6.

Permanent Modifications Might Be Temporary

Regulation Z comments 36(c)-5 (crediting payments) and 41(d)(1)-3 (amount due)
mention “permanent” modifications. Some so-called permanent modifications are
temporary. HAMP modifications, for example, only lower the loan payment for five
years, after which the payment steps up to the original amount.
Clarification Request:
 We request clarification that a modification that amends the contractual payment
amount, and that is not short-term loss mitigation as defined in
§ 1024.41(c)(2)(iii), is a permanent modification even if the modification is
scheduled to sunset.

