
 
 

 

 

October 31, 2011 

 

 

 

Rajeev Date 

Special Advisor to the Secretary of the Treasury  

   for the Consumer Financial Protection Bureau 

1700 G Street, N.W. 

Washington, D.C.  20552 

 

 Re:  Know Before You Owe Prototypes, Round 5 

 

Dear Mr. Date: 

 

The Consumer Mortgage Coalition (CMC), a trade association of national mortgage 

lenders, servicers, and service providers, appreciates the opportunity to submit comments 

to the Consumer Financial Protection Bureau (CFPB) on Round 5 of the “Know Before 

You Owe” prototype integrated mortgage disclosure forms.  We continue to support the 

CFPB’s iterative approach to redesigning these important disclosures. 

 

We want to begin this letter, though, by noting that the prototypes may not be well suited 

for the ways in which consumer shopping is adapting to modern technology.  Recently, 

software available on mobile web access devices such as smartphones and tablets has 

streamlined the home and mortgage shopping process.  This technology is evolving 

rapidly.  With mobile devices, consumers can find detailed information about homes for 

sale, including those located near where the consumer is at the time of a search.  Mobile 

devices can retrieve information about homes, their cost, price history, comparable sales 

nearby, current loan rates, and an approximate monthly loan payment.  Consumers can 

retrieve information about estimated loan payments based on loan terms the consumer 

selects, and they can receive estimated property taxes and insurance.  They can receive 

competing quotes from multiple lenders.  Software can connect consumers to lenders or 

real estate agents with a click.  Very detailed information is available by a few clicks long 

before a consumer ever approaches a lender and receives a Loan Estimate.
1
  The amount 

of information available to consumers will increase in the future.  

  

                                                 
1
 “Zillow takes its Mortgage Marketplace Mobile;” “Intuit‟s Mint.com, ‘Way to Save’ compares home 

loan options to a person‟s income, debt ratio and credit.”  “Mint.com works with CreditSesame.com on the 

product, which provides bank-level analytics to produce loan options for consumers.  The Credit Sesame 

analytics engine creates a financial profile against thousands of products from lenders and brokers, 

producing a customized list of loan options.”  http://www.americanbanker.com/issues/176_196/zillow-

PFM-mortgage-mobile-1042960-1.html?zkPrintable=true  

http://www.americanbanker.com/issues/176_196/zillow-PFM-mortgage-mobile-1042960-1.html?zkPrintable=true
http://www.americanbanker.com/issues/176_196/zillow-PFM-mortgage-mobile-1042960-1.html?zkPrintable=true
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Given this reality, it does not appear that the Loan Estimate disclosure will be used as a 

shopping tool because the consumer will have finished shopping by the time they apply 

for a loan. Therefore, we would encourage the CFPB to recognize the technology tools 

that are available today and focus its disclosure project on streamlining the disclosures 

that are needed once the consumer applies for a loan, rather than trying to use the Loan 

Estimate disclosure as a shopping tool.  

 

When the project to streamline mortgage disclosures first began in 1995, technology and 

the electronic tools that were available to consumers at that time were almost nonexistent.  

The Consumer Mortgage Coalition recommended that technology tools be developed to 

assist the consumer in shopping for mortgage loans.  With time, however, technology 

moved faster than the policymakers and the regulations.  We are very fortunate today that 

technology is enabling consumers to have a robust shopping experience before they apply 

for a loan. 

 

Page One 

 

 Closing Costs and Estimated Cash to Close 

 

The statement that “All other estimated closing costs expire on 10/31/2011 at 3:30 p.m. 

MDT” implies that, if the borrower acts before that deadline, these other closing costs are 

subject to tolerances.   

 

At the bottom of the first page, there are two labels for the same item, “Closing Costs” 

and “Estimated Cash to Close.”  This amount includes items for which tolerances would 

be inappropriate because they are not subject to the lender’s control or even influence.  

The lender should not be subject to tolerances for items that borrower or seller control or 

elect.  Nor should the lender be subject to tolerances for purchase transaction charges. 

 

This amount includes owner’s title insurance, homeowner’s insurance premiums, 

homeowners’ association fees, down payment, and seller credits.  These items are all 

related to the property purchase transaction because they would be payable in a cash 

purchase.  The total amount also includes transfer and recording taxes and other 

government fees.  This apparently would combine taxes and fees on both the property 

purchase and on the mortgage.  The lender should not be subject to tolerances for charges 

unrelated to the mortgage transaction. 

 

 Loan Estimate 

 

The disclosure of the “Product” will need to be defined with specificity. 

 

 Loan Terms 

 

This part of the prototype has important improvements.  We support changing the term 

“Monthly Loan Payment” to “Monthly Principal and Interest” because the new term is 

more specific and clearer without adding confusion, an important improvement.  The 
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Round 5 prototypes refer the reader to the “Payment Calculation” on the same page so all 

items that go into the payment are plainly detailed.  

 

We also support the removal of “Cash to Close” from the first page and its replacement 

with “Estimated Cash to Close.”  The amount is estimated, so adding that word is very 

important.   

 

Separating the estimated cash to close from the “Key Terms” is also helpful because 

some of the items included in the estimated cash to close relate to the property purchase 

rather than the loan amount.  These items are not loan terms at all, and it is important that 

consumers are aware of this distinction.   

 

Similarly, we support changing the title from “Key Terms” to “Loan Terms” and limiting 

the “Loan Terms” to terms that are indeed only loan terms.   

 

In the Yucca Bank prototype, an ARM loan disclosure, under the “Interest Rate” is a 

reference to the “AIR table on page 2.”  We recommend spelling out the table’s name 

rather than using an acronym.  The term “AIR table” is not familiar to consumers, so 

spelling out the term will make it easier to understand, and will make it easier for 

consumers to find the table on page two. 

 

 Projected Payments 

 

The Pinyon Bank prototype shows the principal and interest, the mortgage insurance 

payment, and the estimated taxes and insurance, noting that these can increase over time.  

It shows that the loan will have an escrow.  It also shows that mortgage insurance 

premiums will terminate after year seven.  These disclosures are clear. 

 

The Yucca Bank prototype is the first Know Before You Owe prototype that relates to a 

loan without an escrow.  It shows that the estimated taxes and insurance are zero.  This is 

materially inaccurate, it is to the consumer’s detriment, and we cannot support it.   

 

It is very important that the consumer not be misled to think that a loan with no escrow is 

less expensive that a loan with an escrow, because the cost overall is the same.  A 

consumer comparing the Pinyon Bank and Yucca Bank prototypes may think the Yucca 

Bank loan is far cheaper that the Pinyon Bank loan, while they are only slightly different.  

The difference is apparent only if the consumer were to notice the boxes checked to show 

“Escrow” or “No escrow.”  Some consumers may not know the term escrow.  This 

important effect of the escrow is too obscure.   

 

Some loans escrow multiple items, some loans escrow no items, and some loans escrow 

some but not all of the same items.  The disclosures will need to accommodate each 

possibility.  

 

For all of these reasons, we strongly recommend the following changes: 
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Change the title of the “Estimated Taxes & Insurance” row to “Estimated Escrowed 

Taxes & Insurance.”  This row would show the estimated monthly amount of the 

escrowed items, but not the monthly amount for items that are not escrowed. 

 

Change the title of the “Escrow Information for Estimated Taxes & Insurance” row to 

“Estimated Taxes & Insurance You Will Pay Directly.”  This row would show the dollar 

amount of items that the borrower would pay directly.   

 

This section would appear for Yucca Bank (no escrow), Pinyon Bank (escrow), and for a 

third loan on which some items are escrowed and some are not, as follows: 

 

Yucca Bank: 
 

Estimated Taxes & Insurance 

You Will Pay Directly 

$212.00 

a month 

No escrow.  You must pay your taxes and 

insurance separately from your loan payments. 

 

Pinyon Bank: 
 

Estimated Taxes & Insurance 

You Will Pay Directly 

$0 a 

month 

Escrow.  Your monthly payments include your 

taxes and insurance. 

 

Third loan, assuming that taxes and assessments of $105 will be paid from escrow and 

homeowner’s insurance of $100 would be paid directly: 
 

Estimated Escrowed Taxes & 

Insurance 

$105.00 a 

month 

Partial escrow.  Your monthly payments include 

an escrow payment. 

Estimated Taxes & Insurance 

You Will Pay Directly 

$100.00 a 

month 

Partial Escrow.  Your monthly payment does not 

include all of your taxes and insurance.  You must 

pay some taxes and insurance separately from 

your loan payments. 

 

 Closing Costs 

 

The “Closing Costs” item is moved out of Key Terms, and is labeled as “estimated.”  

Both are improvements.   

 

Page Two 

 

The prototypes do not yet make clear where certain third party charges are to be included, 

and this will certainly need to be very clear. 

 

 Loan Number 

 

Including the loan number of the form is helpful.  Consumers very commonly call with 

questions after they receive a disclosure, and having the loan number handy makes 

authenticating the consumer’s identity easier.   
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Origination Charges 

 

We support putting the discount points or premium credit for the selected interest rate on 

a separate line.  This is an important item for consumers to understand.   

 

Otherwise, there is no reason to itemize the origination charges in section A.  The total 

cost to the consumer is the same, and none of the items are shoppable.  This is one area 

where streamlining the forms can remove clutter without interfering with the consumer’s 

shopping process.   

 

We support moving lender credits from this section to the “Calculation” of estimated 

settlement costs.  This is a more logical and clear location. 

 

 Services You Can Shop For 

 

This section itemizes title charges that current RESPA rules aggregate.  This would not 

be helpful for either the consumer or the lender.   

 

The prototypes contain an itemization of “Title – Owner’s Policy (optional).”  We 

recommend removing this item because lenders do not require owner’s title insurance.  

There are many optional items that lenders do not require, and these optional items 

should not be required to be disclosed in the Loan Estimate.  The decision whether to 

purchase owner’s title insurance should be included in the CFPB’s consumer education 

materials, and interested consumers should be directed to title insurers for information.  

Lenders are not able to estimate the cost of owners’ title policies as accurately as title 

insurers.   

 

 Prepaids 

 

The term “Prepaids” is confusing because it implies that the included items are prepaid 

finance charges, although they may or may not be.  Additionally, the term implies that the 

items are paid before closing, while they may be paid at closing.  We suggest that the 

section instead be titled, “Items Paid in Advance.” 

 

 Initial Escrow Payment at Closing 

 

The prototypes continue to break down the escrow deposit into separate charges for 

separate items.  If the Loan Estimate requires showing how much is deposited into an 

escrow for each item separately based on the monthly cost, the total of these amounts will 

not equal the amount actually deposited into the escrow.  While it would be possible to 

devise and disclose an adjustment to reconcile the disclosure with the actual escrow 

deposit, a reconciling adjustment would be confusing.  The cleaner approach would be to 

show the total amount actually deposited into the escrow.  
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 Limits on Increases 

 

This section does not accurately reflect the current RESPA tolerances.  For example, 

current good faith estimate does not itemize the components of the lender’s origination 

charges as the Round 5 prototypes do, and the zero tolerance applies to the origination fee 

as a whole.  The Round 5 prototypes imply that the limit applies to the items individually. 

 

These prototypes do not reflect the fact that interest rate-dependent charges can change 

until the rate is locked.  There is no indication that the ten percent tolerance only applies 

to shoppable services if the borrower chooses a provider not identified by the lender. 

 

The statement that certain charges “generally” cannot increase by certain amounts is 

unclear.  The statement that increases are limited is followed by a statement that “We will 

notify you if a change causes an increase above these limits” seems to contradict the 

statement that there are limits. 

 

 Calculation of Estimated Cash to Close 

 

We recommend that settlement costs that the consumer pays before closing not be 

included on the same line as the down payment.   

 

It is unclear where to put credits paid by a third party, such as the consumer’s employer.  

Is this item to go in “Other Credits and Adjustments” or in “Funds from Borrower”? 

 

At closing, there is often an adjustment for taxes that the seller paid in advance (for 

periods after the closing date), or for taxes that the seller has not paid (for periods before 

the closing date).  Are lenders to estimate these adjustments?  If so, where are they to be 

disclosed? 

 

The Uniform Residential Loan Application presents “Details of Transaction” in a 

different format than the prototypes calculate the Estimated Cash to Close.  Consumers 

would benefit if these were more consistent.   

 

A problem under current rules is that consumers receive far too many redisclosures 

before a loan closes.  The Estimated Cash to Close is one item that will routinely change 

many times after application and before closing.  As the CFPB considers the substantive 

rule changes, we strongly recommend this item not require repeated redisclosures.  This 

item does not involve loan terms, and redisclosing it repeatedly will not assist shopping.   

 

 Adjustable Interest Rate Table 

 

It is not clear whether this table will be the only required disclosure of ARM terms and 

conditions.  The table does not show the current index value or the fully-indexed rate.   

 

The Yucca Bank prototype describes the index as simply “MTA,” which is not a 

household term.  How specifically will the index need to be identified?   

https://www.efanniemae.com/sf/formsdocs/forms/pdf/sellingtrans/1003rev.pdf
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Page Three 
 

 Comparisons – In Five Years 

 

We continue to believe that it does not make sense to show the amount of principal paid 

on both the first line (“Total you will have paid”) and the second line (“Principal you will 

have paid off”).  This double counts the principal paid.  It would be preferable to show 

three lines: (1) interest, mortgage insurance and fees, (2) principal, and (3) total.  In 

comparing loans, the borrower’s main concern should be that line (1) be as low as 

possible.  

 

 Comparisons – APR  

 

The APR disclosure alone will not be helpful because the consumer does not how it is 

calculated or what “your costs” include.  Further, for ARM loans, the prototypes do not 

make clear which rates are used in the APR calculation, as the disclosures include the 

minimum and maximum rates but not the fully indexed rate.  

 

 Comparisons – Lender Cost of Funds  

 

This disclosure is presumably “the approximate amount of the wholesale rate of funds in 

connection with the loan,” required by Dodd-Frank Act § 1419.
2
  It is not clear where the 

lender would obtain the percentages to disclose.  We note that both Yucca and Pinyon are 

banks, both prototypes have the same issuance date, yet the percentages disclosed are 

different.  The Dodd-Frank Act does not require an exact disclosure.  It requires only 

disclosure of the approximate amount.  We suggest that each lender should not have to 

calculate its own cost of funds, but instead be able to use a rate published by the Federal 

Reserve Board or the CFPB, similar to the average prime offer rate.   

 

 Other Considerations – Servicing  

 

This section requires the lender to select between “We intend to service your loan” and 

“We intend to transfer servicing of your loan.”  The lender may also intend to transfer 

servicing to its affiliate.  In these cases, we recommend this be treated consistently with 

Regulation X § 3500.21(d)(1).  This treats a transfer of servicing between affiliates from 

the consumer’s point of view, which is most appropriate.  A transfer to an affiliate is not 

treated as a transfer as long as the payee, payment address, account number, and payment 

amount do not change.   

 

 Other Items 

 

The Round 5 prototypes no longer contain the items on “Security Interest,” “Contract 

Details,” and “Tax Deductions.”  Have they been eliminated? 

 

                                                 
2
 Dodd-Frank Act § 1419, Pub. L. No. 111-203, 124 Stat. 1376, 2155, Truth in Lending Act § 128(a)(17).   
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Signature lines have been added in Round 5.  Requiring signatures on disclosures mailed 

to consumers would be impractical.  We assume they will be optional. 

 

Implementation Testing 

 

We recommend that the CFPB test how to complete the prototypes with actual loan 

products.  This testing process will make apparent the many implementation issues that 

inevitably arise with new disclosures.  It would be far better to find and address the issues 

before the CFPB formally proposes forms in a rulemaking.  We suggest trying to use the 

prototypes for a variety of loan products, including each of the Fannie Mae and Freddie 

Mac products, so that the CFPB will be fully aware of all the issues that new disclosure 

forms will entail. 

 

Conclusion 

 

We are pleased that the CFPB continues to improve the Loan Estimates through an 

iterative process, and we will continue to provide feedback where we can. 

 

Sincerely, 

 

 
 

 Anne C. Canfield 

 Executive Director 


