
 

 

 
 
 
 

600 Cameron Street, Alexandria, VA 22314 
Telephone: (202) 617-2101    Fax: (202) 403-3926 

 

 
 

 

June 28, 2011 

 

 

 

Professor Elizabeth Warren 

Special Advisor to the Secretary of the Treasury  

   for the Consumer Financial Protection Bureau 

1801 L Street, N.W. 

Washington, D.C.  20036 

 

 Re:  Know Before You Owe Prototypes 

 

Dear Professor Warren: 

 

The Consumer Mortgage Coalition (CMC), a trade association of national mortgage 

lenders, servicers, and service providers, appreciates the opportunity to submit comments 

to the Consumer Financial Protection Bureau (CFPB) on its first round of “Know Before 

You Owe” prototype integrated mortgage disclosure forms.  The CFPB published the 

second round before we had time to comment on the first round.  We will comment on 

the second round separately. 

 

CMC has for many years advocated that mortgage disclosures be improved and 

streamlined.  Mortgage disclosures required today are overly complicated, voluminous, 

and in many ways conflicting and confusing.  Therefore, we strongly support your efforts 

to create mortgage disclosure forms that will give prospective mortgage borrowers the 

information they need to make informed decisions.  We are pleased that you have made 

this important Know Before You Owe project a high priority.  

 

We also very strongly support your iterative approach to this project because it is the best 

way to arrive at the most effective disclosures.  As you know well, integrating disclosure 

forms is more complicated than it would appear because the provisions of the Real Estate 

Settlement Procedures Act (RESPA) and of the Truth in Lending Act (TILA) were 

enacted at different times for different reasons.  Mortgage disclosures are especially 

complex because there are a great number of variables inherent in the transactions.  By 

soliciting input from interested parties through multiple rounds of draft disclosures, you 

will receive the benefit of much careful consideration of the multiple, complicated issues 

that go into a mortgage disclosure. 

 

We understand that the first two prototypes you have released are just the first of multiple 

rounds of forms you will explore.  We also understand you have not resolved the 

important underlying regulatory issues, of which there are many.  It is not possible to 

give robust feedback without knowing how the CFPB will address the underlying 
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regulatory issues.  Nevertheless, we provide feedback to the extent we can, with the 

understanding that the prototypes are going to be revised many times.  We begin with an 

overview and a look at why some of the existing disclosures do not work well.  We then 

discuss the content of the first prototypes.  We follow by identifying some of the issues 

about tolerances, redisclosures, and waiting periods that will arise as the forms are 

integrated.  

 

Overview 

 

Generally, the two prototypes are clear and easy to read, and the language is in plain 

English.  The most important information is up front and easy to find.  There is a 

welcome reduction in clutter. 

 

We understand the CFPB will provide educational materials online, which we have 

advocated for some time.  Before a consumer approaches a lender about a potential loan 

application, the consumer should already understand the fundamentals of the mortgage 

loan process.  The CFPB could play a helpful role by making educational materials 

widely available to consumers, including through online videos.  Providing educational 

information before a consumer approaches a lender will help streamline the transaction-

specific disclosures.  

 

The prototypes also show, in the “Projected Payments” section, how the payment can 

change over time, reading from left to right.  This is straightforward, and illustrates the 

future course of the loan.  The prototypes appropriately show that future adjustable rate 

mortgage loan (ARM) payments are uncertain and illustrate the possible range in monthly 

payments.  This is the type of information consumers need.  It is appropriate to show the 

maximum amount of potential payments, but it is also appropriate to show the range 

within which payment amounts may adjust.  This makes clear that the future payment 

amounts are not known, an important feature of ARM loans.  This will let consumers 

know the limits of their risk in their ARM loans. 

 

Existing Disclosure Rules Do Not Always Work Well  

 

The RESPA and TILA rules in place today do not always work well, and one 

unnecessary result is overstated costs.   

 

One area of weakness in the current rules arises because good faith estimates (GFEs) blur 

the distinction between costs that relate to a loan and costs that relate to homeownership.  

Today’s GFE requires that some loan and homeownership costs be combined and 

disclosed as one cost: 

 

 The “total charge for third party settlement service providers for all closing 

services, regardless of whether the providers are selected or paid for by the 

borrower, seller, or loan originator.”
1
 

                                                           
1
 24 C.F.R. Appendix C to Part 3500—Instructions for Completing Good Faith Estimate (GFE) Form, 

Block 4. 
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 A single charge for “government fees for recording the loan and title documents 

that can be expected to be charged at settlement.”
2
  

 The total “government fees on mortgages and home sales that can be expected to 

be charged at settlement[.]”
3
 

 

By combining the amounts as one dollar amount, the true cost of borrowing and of 

homeownership are unclear.  We believe this is inappropriate.  Just as consumers should, 

in the CFPB’s words, “know before you owe,” they should also know before they buy.  

The costs of homeownership can be significant, and they should be apparent.  Some 

closing services, recording fees, and fees or taxes on home sales are costs of 

homeownership.  The consumer would pay them when purchasing a home even in a cash 

transaction.  

 

If the CFPB were to unmask the true costs of homeownership, it would make visible one 

unintended, inappropriate, and unauthorized aspect of the current RESPA rules.  The 

current rules subject lenders to zero tolerances for transfer taxes, and in many cases to ten 

percent tolerances for third-party title services and recording charges.  The GFE includes 

in these disclosures the portion related to a property purchase.  This means that lenders 

are subject to tolerances on consumers’ purchase costs – i.e., costs that the lenders do not 

control, and that the consumer would pay even in a cash purchase.   

 

This problem of third-party fees lenders cannot predict is not limited to the fees disclosed 

in the current GFE.  For example, a lender often needs to pay a fee to verify an 

applicant’s employment or asset account balances, or may need to pay a resubordination 

fee.  The mortgage lender has no ability to select the employer or institution, and has no 

ability to negotiate these fees.  The applicant does select its financial institution, and 

should have an incentive to select those with the lowest fees.  Whatever the fees are, the 

lender must simply pay.  It is inappropriate for lenders to be subject to tolerances in these 

cases.   

 

Lenders also need to pay homeowners association fees to verify information such as the 

amount of dues, property insurance coverage, and financial reserves and controls.  Again, 

the lender has no ability to predict, let alone control, these costs.  The borrower chooses 

the homeowners’ association, and participates to some extent in setting its fees.  In this 

case, the lender should not be subject to liability for not being able to predict the fees.    

 

The initial Loan Estimate will not be able to disclose the amount of the verification fees 

because the lender does not know them when it prepares the disclosure.  Lenders, 

however, should still be able to pass on these required third-party charges. 

 

Moreover, while well intended, the tolerances that the Department of Housing and Urban 

Development (HUD) recently put in place seem to be driving settlement costs higher, 

                                                           
2
 24 C.F.R. Appendix C to Part 3500—Instructions for Completing Good Faith Estimate (GFE) Form, 

Block 7. 
3
 24 C.F.R. Appendix C to Part 3500—Instructions for Completing Good Faith Estimate (GFE) Form, 

Block 8. 
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rather than lowering them as HUD originally envisioned.  Lenders, to avoid paying 

consumers’ costs, seem to be increasing the estimates for those costs so that they fall 

within the tolerance levels.  HUD’s RESPA tolerances are analogous to TILA tolerances, 

which in some cases explicitly permit overstated charges.
4
  TILA tolerances also apply to 

some third-party charges, which is similarly inappropriate.   

 

We urge the CFPB to make mortgage disclosures clearer, such as by distinguishing a loan 

from a home purchase.  We also urge the CFPB to make the disclosures support lower 

costs by holding lenders liable only for costs they can predict.   

 

Comments on the Content of the Prototypes 

 

We comment below on the content of the prototypes.  The first two items are general.  

The remaining items are arranged generally in the order the disclosures appear in the 

prototypes. 

 

Separate Forms for Separate Loan Products Can be Helpful But Require Clarity 

 

We note that the prototypes are designed for only one type of loan product, in this case an 

ARM loan.  It may be useful to use separate forms for product types that differ 

significantly because information relevant to one product can be irrelevant to another.  

For example, for a fixed-rate loan, disclosures about potential interest rate changes could 

cause confusion.   

 

Some products can be combined, as the prototypes demonstrate.  Both prototypes cover 

ARM loans with and without negative amortization, balloon payments, and prepayment 

penalties.   

 

The CFPB will need to be very clear about which form to use under which circumstances.  

Otherwise, different lenders would use different forms for the same loan type.   

 

There will be a need for some flexibility for new products to enter the market.  Suppose, 

for example, a future change in tax laws creates a beneficial loan product for a particular 

purpose.  Lenders will want to get new products to the market quickly without having to 

wait a year for a rulemaking to revise an existing form.  The lack of a federal agency’s 

decision should not determine whether new loan products become available in the 

marketplace.  The forms should have sufficient flexibility so that a rulemaking is not 

required for every market development. 

 

It would be especially helpful if the CFPB were to provide examples of how the forms 

are to be completed for each of the common loan products.  This would help establish 

both how to complete the forms and which to use under which circumstances.  At a 

minimum, there should be an example for each of the standard Fannie Mae and Freddie 

Mac loan products.   

 

                                                           
4
 12 C.F.R. §§ 226.18(d)(1)(ii); 226.23(h)(2)(ii). 
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 Formatting 

 

Consumer mortgage disclosures are produced by highly specialized technology systems.  

They vary from lender to lender, and even within individual lenders, there may be several 

technology systems.  Using the technology systems is necessary because they are 

designed to prepare detailed, transaction-specific disclosures accurately and on schedule. 

 

The prototypes use formatting methods that the industry does not have the technology to 

reproduce in consumer disclosures.  For example, the Ficus Bank prototype contains a 

“YES” in a circle with an arrow, under “Key Loan Terms.”  Shading, circles, and arrows 

are beyond the capacity of much or all of the industry’s technology systems to produce in 

transaction-specific disclosures.  The prototypes also use font sizes and styles that many 

origination technology systems do not support.  The prototypes are prepared on double-

sided forms.  Lenders and brokers nationwide will have difficulty printing these 

disclosures on two sides of a sheet of paper.   

 

We recommend that the CFPB consider the enormous costs the industry would have to 

bear, and pass on to consumers, to use new, special layout and formatting.  We can 

imagine no particular benefit to consumer understanding based on whether a disclosure 

form is printed on one or two sides of a piece of paper, if a disclosure is printed in a 

unique font, or if it has shading or other shapes.  We urge the CFPB to avoid rigid 

formatting requirements. 

 

Changes in the blocks from the current GFE blocks will require the industry to undertake 

massive reprogramming changes that will take substantial time to accomplish. 

 

We urge permitting the inclusion of bar codes and other electronically readable 

information on the forms because these greatly improve records management quality and 

speed while reducing its cost.  Electronic codes should be permitted in varying sizes, their 

location should not be fixed, and they should be permitted to change as technology 

advances.   

 

We urge the CFPB to take into consideration the costs of implementing revised 

disclosure forms.  We would be pleased to meet with you or your Implementation Team 

to help you understand the processes, resources, and time required to revise consumer 

disclosures.   

 

 Layout 

 

The Ficus prototype has items laid out in a clear order, starting with a high-level 

overview and working down to more specific items.  The loan amount, type, purpose, and 

program should be together with “Key Terms” in equal prominence because together they 

provide a high-level overview of the loan.  On the Pecan prototype, the loan type, 

purpose, and program should likewise be included in the “Summary” and should be at the 

top of the disclosure because they provide a high-level overview of the loan.  The second 

group of disclosures should be the “Cautions,” followed by the “Projected Payments.”   
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 Multiple Applicants 

 

The prototypes name only one applicant, while mortgage loans often have more than one 

borrower.  When there are coapplicants, the disclosure forms should be the same for all 

applicants.  We recommend permitting lenders to list all coapplicants, and expanding the 

space as necessary to do so. 

 

Brokers 

 

The prototypes do not mention mortgage brokers.  The forms contain disclosures that 

brokers are not equipped today to provide.  When a consumer works with a broker, does 

the CFPB intend that brokers will provide the Loan Estimate within three days of an 

application?   

 

There should be a place to disclose whether the broker’s compensation will be paid by 

the consumer or lender.  Compensation to brokers from both the lender and consumer is 

now prohibited, so who will pay the broker should be apparent in the Loan Estimate. 

 

 Expiration Date and Rate Locks 

 

The prototypes have an expiration date on the first page and, on the second page under 

“Important Dates,” state the date through which the Loan Estimate is valid.  The 

expiration date does not appear to apply to rate locks. 

 

The ability to lock or float a rate is important to consumers.  Some borrowers prefer to 

lock their interest rate early in the application process, especially if market rates are 

rising, while others prefer to let the rate float initially, especially if rates are falling.  Loan 

Estimates will need to accommodate the possibility that the interest rate may initially be 

locked for a period of time that does not coincide with the life of the Loan Estimate, and 

the possibility that the rate may not be locked at all.  We suggest including a disclosure of 

when a rate lock expires.   

 

If the same form is to be used for redisclosures, there will need to be clarity on what an 

expiration date means.  

 

Loan Type and Program 

 

The prototypes contain a statement of the loan type, in this case a “30-year adjustable 

rate[.]”  This is too vague because there are many types of 30-year ARMs.  We suggest a 

more meaningful identification of the loan type would be “2/1 ARM with a 30-year 

term.”   

 

Is a step-rate loan a different loan type than an ARM?  Is a 15-year loan a different loan 

type than a 30-year loan?  It is also not clear what a loan program is.   
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 Key Loan Terms or Summary – Fully Indexed-Rate 

 

The “Key Loan Terms” (Ficus) and “Summary” (Pecan) disclose the initial interest rate 

and payment, and when it can adjust.  The “Key Loan Terms” (Ficus) and “Cautions” 

(Pecan) also show the maximum rate and payment. 

 

Neither, however, shows the fully-indexed, or expected, rate, the index at origination plus 

the margin.  The initial rate is not necessarily set by the same index and margin that apply 

to future rate adjustments.  Two different loans can have the same initial and maximum 

rates but very different fully-indexed rates.   

 

For example, tow loans can have an initial rate of 2.5 percent and a lifetime cap of 10 

percent.  Future rate adjustments on one loan may be set by a different index, margin, or 

both, than on the other loan.  The prototypes do not make this difference clear. 

 

The fully-indexed rate is therefore an important disclosure.  We suggest it be included in 

“Projected Payments” in each column that corresponds to a periodic payment, as well as 

under “Key Loan Terms” or “Summary” as discussed below.  Under “Adjustable Interest 

Rate Information,” it may help to state, “Your initial rate is not set by the index and 

margin that will be used for future adjustments.  If your initial rate were set by the margin 

and index, your initial rate would be X%.”   

 

When preparing a pre-closing disclosure, the lender does not know what the index will be 

at origination.  We suggest that the fully-indexed rate be set using any value of the index 

during the look-back period.   

 

Key Loan Terms or Summary – Clarifying Adjustment Timing 

 

The Ficus prototype under “Monthly Loan Payment” in “Key Loan Terms” states that the 

payment can go as high as $1,810, but it does not say when.  The Pecan prototype, under 

“Cautions,” similarly shows how high the “Increasing Monthly Payment” can go, but not 

when.  Even under “Projected Payments” on both prototypes, this is not clear.  The 

“Projected Payments” shows the maximum payment could be reached some time during 

years 3 to 8, a long period.  How soon the maximum payment can be reached should be 

clearer. 

 

The prototypes disclose, under “Adjustable Interest Rate Information” on the second 

page, the rate change frequency.  The example states the first rate change is “2 years from 

loan date[.]”  The Ficus prototype under “Key Loan Terms” and Pecan under “Summary” 

state that the rate starts adjusting yearly “in year 3[.]”  We believe the timing of the first 

adjustment should be disclosed the same way in “Adjustable Interest Rate Information” 

as in the “Key Loan Terms” or “Summary” because each conveys the same information.   

 

The phrase that the payment can adjust “in year X” is vague because it could mean any 

time during that year.  Similarly, the statement that the rate can go as high as 10% “in 

year 5” on the Ficus Bank prototype, under “Key Terms,” lacks specificity.   

 



 

 

 

 

8 

 

However, even the phrase “X years from loan date” is not specific enough because it does 

not specify whether it refers to the rate change date or the payment change date.  The rate 

change date is typically a month earlier than the payment change date.  We also suggest 

that the Loan Estimate use the payment change date, as it is very likely more important to 

consumers.   

 

We suggest the disclosures of adjustment timing under “Key Loan Terms” or “Summary” 

state that the rate or payment “Adjusts starting in the 24th payment.”  This uses the 

payment change date, is specific and accurate, and does not get bogged down with an 

explanation of the difference between the rate and payment change dates.   

 

Similarly, the fully-indexed rate could be included in “Interest Rate” under “Key Loan 

Terms” (Ficus) or “Summary” (Pecan), and in “Projected Payments,” by stating, 

“Expected to go to X% in the 24th payment.”   

 

 Projected Payments 

 

The “Projected Payments” in the two prototypes differ in that Pecan shows the loan 

payment, the estimated taxes and insurance, and the total, while Ficus shows the total 

payment and the estimated taxes and insurance.  The payment amount is very important, 

and it should be clear what it includes.  The amount of the payment for principal and 

interest alone should be disclosed, as the Pecan Prototype does, without making the 

consumer subtract estimated taxes and insurance from the total payment.  It should add 

that this amount is “for principal and interest” for clarity.   

 

The example loan includes mortgage insurance, but the amount of the mortgage 

insurance premium is not disclosed.  Consumers will not realize that the decrease in 

“taxes and insurance” after years 3 through 8 in the “Projected Payments” reflects the 

termination of mortgage insurance.   

 

It is important for consumers to know how much mortgage insurance costs because it can 

vary by loan.  It is therefore very important information for loan shopping purposes.  It 

also affects consumers’ decisions whether to buy or rent, and whether to come up with a 

bigger down payment.   

 

It is not clear why there are three columns showing payments.  The first payment column 

seems to represent the initial fixed rate, but what triggers another column after year 8? 

 

The estimated taxes and hazard insurance should be disclosed without regard to whether 

the loan will have an escrow.  This is important if a consumer will compare two loans, 

one that has an escrow and another without an escrow.  

 

 Down Payment and Estimated Closing Costs 

 

The purpose of the Loan Estimate is to make it easy to shop for a suitable loan.  The 

prototypes include on the first page “Estimated Closing Costs” and a down payment 

(Ficus) or “Closing Costs You Pay” and a down payment (Pecan).  Many of the closing 
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costs are related to the purchase transaction rather than to the loan terms.  Disclosures 

related to the purchase transaction should be on the second page with the other settlement 

charges.  These amounts need to be separate from the loan shopping information so as not 

to confuse loan shopping.  

 

Especially likely to mislead or confuse is the combined down payment and closing costs, 

in the Pecan prototype, under “Projected Payments,” very early in the disclosure, labeled 

“At Closing.”  The caveat that the amount “will be adjusted for credits and deposits” does 

not explain what the figure represents. 

 

The amount, $10,060, for “Estimated Closing Costs” (Ficus, under “Projected 

Payments”) and for “Closing Costs You Pay” (Pecan, under “Summary”) is vague.  The 

caveat in Ficus that the amount “will be adjusted for credits and deposits” again does not 

explain what the figure represents. 

 

When viewed in relation to page two, what is included in the closing costs is unclear 

because page both Lines F and I on page two are the same in the example loan.  Line F is 

total closing costs before deducting credits from the lender or seller, and before deducting 

closing costs that are financed.  Line I is total closing costs after these items.   

 

If there is to be a disclosure on page one about closing costs, it should be the amount on 

Line F rather than Line I.  Otherwise, it would appear on page one that closing costs are 

reduced if they are financed.   

 

If there is a disclosure of closing costs on page 1, its title should be the same as for its 

entry on page 2.  It is an estimated amount at this stage, and that fact needs to be clear, 

rather than calling it “Closing Costs You Pay” as on Pecan under “Summary.” 

 

 Cautions 

 

The prototypes both disclose under “Cautions” whether the loan has certain provisions, 

with yes or no answers.  The yes or no answers are clear and concise.   

 

Both prototypes list under “Cautions” that the loan amount will not increase, and that it 

has no balloon or prepayment penalty.  The Pecan Bank prototype also includes potential 

rate and payment increases under the heading.  When a loan has none of the terms about 

which the “Cautions” warn, the term would be misleading.  We suggest that “Loan 

Features” would be a more accurate term.  The term “Loan Features” also corresponds 

better with the statement that “These features trigger higher or additional payments” (in 

Pecan) and “Can loan features trigger higher or additional payments?” (in Ficus).   

 

It is not clear whether a step-rate feature needs to be listed.  We suggest that lenders be 

permitted to include all the potential features, including step-rates, along with a yes or no 

answer.  This would help consumers find the information they will expect to find, and 

would reduce compliance costs and implementation time. 
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 Comparisons 

 

The prototypes state the amount the consumer will have paid in five years, and the 

amount of the principal that will have been repaid in five years.  Both are fixed dollar 

amounts.  We are concerned that this will be highly misleading. 

 

 Using fixed dollar amounts contradicts the important disclosures that the payment 

amount can adjust during the first five years, and that the amount paid after five 

years is uncertain.   

 Stating how much the principal will reduce during the first five years would leave 

the incorrect impression that the loan balance decreases the same amount each 

month or every five years.   

 A static disclosure would give the incorrect impression that prepayments are not 

permitted. 

 

The idea may be that consumers need to understand how loans amortize over time.  We 

agree this is important, but a static disclosure simply cannot convey the dynamic nature 

of the amortization process.   

 

Consumers who do not understand the amortization process will be misled by a static 

amortization disclosure.  Consumers who do understand amortization will realize that this 

disclosure is based on several assumptions that may be inaccurate, and that it relates only 

to one arbitrary date.  They are likely to ignore the disclosure and run an amortization 

schedule themselves. 

 

We suggest that the CFPB make available interactive amortization schedules on its 

website where consumers can test different loans types and different loan terms, and run 

“what if” scenarios.  This would demonstrate the effects of amortization and how the loan 

balance declines over the life of the loan, rather than considering month 60 in isolation 

based on a number of assumptions.   

 

The chance of an amortization disclosure in a Loan Estimate misleading consumers is so 

high, and the potential consumer benefit is so low, that we believe the disclosure should 

be eliminated.  Consumers would be far better educated by using interactive 

amortizations on the CFPB’s website. 

 

 APR 

 

Both prototypes have, under the “Comparisons” heading, an APR disclosure.  The 

description of the APR is not clear.  The description is not poorly written, rather, the 

concept is too difficult to put into a short description because the APR is complex and 

counterintuitive by nature. 

 

We doubt consumers find APR disclosures meaningful.  APRs are opaque and difficult 

for consumers to calculate.  They are also based on an unrealistic assumption that the 

consumer will keep the loan for its entire term, which, for mortgage loans, almost never 

happens.  APRs are calculated assuming that the points and closing charges are spread 
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over the full loan term, but they are almost always paid much faster.  We question the 

value of providing unrealistic disclosures. 

 

For long-term loans, such as a 30-year mortgage loan, spreading a closing cost over 30 

years will increase the APR only very slightly.  To the extent a consumer understands an 

APR, it would make the cost appear minor.  This seems contrary to the intent of the 

prototype to make closing costs clear.    

 

The new disclosures will make clear the loan amount and terms, when payments can 

change and by how much, floors and caps on payment changes, the range within which 

payment amounts will be, whether the initial rate is set independently of the index and 

margin used for future rate adjustments, closing cost details, and escrow information.  

With these disclosures in hand, and with CFPB consumer education, the APR seems not 

to add anything meaningful and could interfere with consumer understanding. 

 

Eliminating the APR disclosure would greatly reduce compliance costs and regulatory 

burden, would help streamline the Loan Estimate, and would not impact consumers.  

 

 Origination Fee 

 

CMC supports requiring lenders to guarantee their own loan origination costs.  It appears 

that the origination fee, Line A on the second page, is the lender’s total origination fee.  

Brokers’ compensation will need to be broken out separately, as noted above.  Discount 

points will also need to be broken out separately.  The IRS permits a tax deduction for 

discount points on a home mortgage, but only if, among other things:  

 

The amount is clearly shown on the settlement statement (such as the Settlement 

Statement, Form HUD-1) as points charged for the mortgage.
5
  

 

It will also be necessary to break out discount points to establish whether they are bona 

fide discount points for qualified mortgage purposes.
6
   

 

The prototypes state that the origination charge may not change.  We assume this means 

the lender’s origination charge but not discount points.  Consumers may want to change 

the number of discount points they pay, and they should have the flexibility to do so.   

 

 Required Service and Costs You Cannot Shop For 

 

The prototypes list the required services in a narrative, but the form would be 

significantly less burdensome to prepare if the disclosures were included in a table.  A 

table would also make it easier for consumer to compare different Loan Estimates. 

 

The prototypes imply, but do not state, that there is a ten percent tolerance for these 

                                                           
5
 Home Mortgage Interest Deduction, IRS Publication 936 For Use in Preparing 2010 Returns, p. 5, under 

Deduction Allowed in Year Paid, ¶ 9.  http://www.irs.gov/pub/irs-pdf/p936.pdf  
6
 Dodd-Frank § 1412, 124 Stat. at 2146-47, new TILA § 129C(b)(2)(C). 

http://www.irs.gov/pub/irs-pdf/p936.pdf
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charges.  It is important that government charges are not included within the tolerance 

because lenders cannot control government charges.  It is possible government charges 

will increase after a lender delivers a Loan Estimate, without the lender having any way 

of predicting the increase when preparing the disclosure. 

 

The language in the prototypes states that the services are “provided by lender-related 

companies[.]”  This appears to be an integration of the current affiliated business 

arrangement disclosure.  If shoppable services are available from an affiliate, would they 

appear on this form or a separate form?  There does not appear to be a place on the 

prototypes for them.   

 

The prototypes both have a disclosure of the cost of homeowner’s insurance.  When a 

mortgage is refinanced, the borrower already knows the cost of insurance because the 

insurance policy is already in place, while the lender does not know the cost.  

Additionally, the homeowner makes coverage and deductible decisions that affect the 

insurance premium, and the lender cannot predict future consumer elections.  Requiring 

disclosure of the cost of homeowner’s insurance early in the transaction is requiring a 

disclosure that can be inaccurate.  We do not believe this is appropriate.  Rather, a 

disclosure of the cost of homeowner’s insurance should be required at or just before 

closing, after the lender is able to know what the amount is. 

 

 Required Services You Can Shop For 

 

This disclosure states, “If you choose another provider, these amounts may vary.”  This 

seems to mean that the lender must select a provider unless the consumer indicates a 

desire to shop.  

 

One reason existing RESPA rules do not work well for shoppable services is that the 

RESPA FAQs state that lenders should maintain lists of vendors who are likely available, 

a very burdensome undertaking.  The FAQs state:   

 

The requirements for the new GFE form provide that “[w]here the loan originator 

permits a borrower to shop for third party settlement services, the loan originator 

must provide the borrower with a written list of settlement services providers.”  

The list should contain settlement service providers that are likely available to 

provide the settlement service for the borrower.
7
 

 

The intent of the FAQ is to require lenders to maintain lists of all service providers, 

maintain awareness of their “likely availability” (an undefined term) for a consumer or an 

area, and update it continuously.  The result is that lenders restrict shopping to avoid the 

extra cost and work, or restrict shopping to nationwide service providers.  This rule 

restricts shopping although it was intended to promote shopping. 

 

In the information age, there seems no point in requiring lenders to tell consumers which 

service provider is available.  Typing a few keystrokes, or looking in the Yellow Pages, 

                                                           
7
 HUD’s RESPA Rule FAQs, GFE – Written List of Providers, FAQ 7, p. 15 (April 2, 2010). 
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will readily retrieve vendors that serve an area.   

 

 Non-Required Services 

 

The purchase and loan transactions need to be distinguished as to services the lender does 

not require – i.e., the prototypes list, in Line D, “Non-required services” for which the 

consumer may choose to shop or may elect not to purchase.  The examples include 

owner’s title insurance and a home warranty.   

 

These items reflect the cost of homeownership, not the cost of borrowing.  Both owners’ 

title insurance and home warranties vary greatly in price depending on what they cover, 

what deductibles are included in the policy and, of course, whether a homeowner elects to 

purchase them.  Any dollar amount the lender discloses will almost certainly be 

inaccurate and, therefore, not helpful to the consumer.   

 

Owners’ title insurance and home warranties are similar to the costs of maintaining a 

home in that they are largely influenced by a homeowner’s elections, and they are not 

part of the mortgage transaction.  It is true that owner’s title insurance and a home 

warranty are roughly associated with a loan closing because they may be purchased at the 

time of closing.  However, there are many costs associated with closing that are excluded.  

The cost of moving and the cost of selling a house are associated with a closing.  They 

are not related to the mortgage transaction, however, and are appropriately omitted from 

mortgage loan disclosures.   

 

There is no indication of which non-required services a lender would need to list.  The 

estimated costs would be included in the total estimated closing costs, so lenders will 

have an incentive to provide as little information as possible.  Moreover, when a service 

is not required in connection with a loan, the lender is not in the best position to provide 

information about the service. 

 

For these reasons, services unrelated to the loan that are not required should be omitted.  

 

 Advance Charges You Pay at Closing 

 

This item covers escrowed items and prepaid interest.  The HUD-1 currently shows the 

amount paid at closing for property taxes, mortgage insurance, and hazard insurance.  It 

separately shows the amount deposited into the escrow.  The prototypes show the amount 

paid at closing for homeowner’s insurance.  They also show the amount for “Escrow and 

prepaid property taxes” and separately show the amount escrowed for insurance.  It 

would be best to disclose each amount paid in advance for each type of insurance and for 

property taxes.  It would also be preferable not to use the term “insurance” without 

specifying the insurance type.   

 

The amount paid into escrow should not be itemized.  It is possible that the intent is for 

the prototypes to show the total initial escrow deposit as the total of the initial escrow 

deposit for taxes and the initial escrow for insurance.  However, escrow rules require the 

use of aggregate accounting, “by computing the sufficiency of the escrow account funds 
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by analyzing the account as a whole.”
8
  Calculating the amount escrowed for one item 

separately from the amount escrowed for another is not permitted.  The escrow deposit 

disclosure therefore needs to be combined.   

 

This item is based on the HUD-1 900 series, which is entitled Items Required by Lender 

to be Paid in Advance.  The prototypes entitle it “Advance charges you pay at closing.”  

This new title is clearer and more concise because it uses the active voice rather than the 

passive voice.  The term “advance” charges paid “at closing” seems confusing because in 

advance may imply before closing.  We recommend removing the word advance and 

retaining “Charges you pay at closing” because this is clear and conveys when the 

payment is required.  The description of the items that follows will convey what the 

charges are for.   

 

 Credits From Lender or Seller 

 

The prototypes do not reflect any credits from either the lender or seller, so their 

treatment is not apparent.  We believe it is important to clarify who provides credits.  It 

may be the lender, the seller, or another, such as an employer for a relocation.  The buyer 

and seller negotiate seller credits, and these have nothing to do with the loan terms or 

cost.  Lender credits should be segregated from seller and other credits so consumers will 

be able to see the cost of borrowing as opposed to the cost of purchasing a home.   

 

If this form is also to be used for redisclosures, there will need to be a place to show costs 

the consumer has already paid, such as fees for an application, appraisal, credit report, 

rate lock, commitment, or extension.  Current RESPA rules use “P.O.C” disclosures (paid 

outside closing), but these are cumbersome disclosures, and consumers frequently have to 

ask what they are.  It would be preferable to have a clean way to disclose the common 

fact that consumers pay some costs before closing.   

 

Is An Escrow Required? 

 

The prototypes disclose whether the loan will have an escrow, which is certainly 

appropriate.  It should make clear which items will be escrowed.   

 

The disclosure is preceded by the question, “Is an Escrow Account Required?”  

Consumers often prefer escrows even when they are not required.  It would be more 

helpful to ask whether the loan will have an escrow.  Prospective mortgage applicants 

should know what escrows are and whether they would like one before they approach a 

lender about obtaining a loan.  At this point, the relevant question is whether the loan will 

have an escrow, not why.    

 

The Dodd-Frank Act requires several escrow disclosures that will need to be reflected in 

the prototypes.
9
  These will need to be incorporated into the Loan Estimate.   

 

                                                           
8
 24 C.F.R. §§ 3500.17(c)(4)(ii) and 3500.17(b). 

9
 See, Dodd-Frank §§ 1461 and 1462, 124 Stat. at 2178-82, new TILA § 129D(a) – (j). 
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 Is Mortgage Insurance Required? 

 

We believe the cost of mortgage insurance should be reflected on the first page because it 

is a direct cost of borrowing, because it varies from loan to loan, and because it is 

important for loan shopping.  If mortgage insurance premiums are to continue to be 

combined with items payable in a cash transaction, then under “Is Mortgage Insurance 

Required,” if the answer is yes, there should be a statement that mortgage insurance 

premiums are included in taxes and insurance.   

 

 Will You Make Your Payments to Us? 

 

In this disclosure, the question posed is not the same as the answers available.  The 

answers relate to whether the lender “intends” to service the loan or transfer the 

servicing.  If that is the information to be conveyed, the question may be clearer by 

asking “Will We Service This Loan?”   

 

If the answer is yes, it is important to add that “We may transfer the servicing in the 

future.”   

 

If the servicing is transferred to an affiliate but there is no change that triggers a RESPA 

servicing transfer notice,
10

 it is not clear that the required answer is to be yes or no.  If it 

is to be no, should the lender state that the loan will initially be serviced by an affiliate? 

 

With the new Loan Estimates in place, the current disclosure under Regulation X
11

 

should be eliminated.  The language in the prototype is certainly more streamlined and 

clearer than that in Appendix MS-1.
12

 

 

Appraisal 

 

The first round of prototypes state, “We will promptly give you a free copy of any written 

property appraisals or valuations.  You will receive the copy even if the loan does not 

close.”  While we understand the intent to ensure that consumers are aware that they will 

receive a copy of an appraisal, we have concerns about the draft wording of this 

statement.   

 

First, it is not transaction-specific information.  The CFPB’s educational materials should 

therefore include consumers’ ability to get a copy of appraisals so applicants will know 

this long before approaching a lender for a loan.  In this event, it would be unnecessary in 

the Loan Estimate.  

 

The statement that the consumer will receive a “free” appraisal is misleading and 

confusing because lenders charge applicants for appraisals.  Lenders should not be 

required to provide free appraisals to consumers who have not paid for them. 

                                                           
10

 See 24 C.F.R. § 3500.21(d)(1)(i). 
11

 24 C.F.R. § 3500.21(c). 
12

 Appendix MS-1 to Regulation X. 
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Sometimes a lender orders and receives an appraisal but finds it is flawed, and therefore 

orders another.  In no event should lenders be required to provide borrowers with 

appraisals that the lender knows are flawed.  Lenders should only be required to provide a 

copy of one valuation, and it should be one on which the lender relies in underwriting a 

loan before closing. 

 

Servicers may obtain property valuations after a loan closes.  The draft language may 

imply that the servicer will provide a free copy of any valuations at any time during the 

life of the loan, which is not the case.    

 

Taxes and Insurance 

 

The prototypes state that property taxes and insurance amounts are estimated and that 

they could increase over time.  We suggest it would be more realistic to say that they are 

likely to increase in the future.   

 

 Adjustable Interest Rate Information 

 

The index disclosed in the prototypes says simply “Prime.”  This is far too vague.  There 

should be enough information for the consumer to know how the index is determined.   

 

The “Adjustable Rate Information” states that the first rate change is 2 years from the 

loan date.  Rate changes are normally on the first of a month, while loan closings are 

usually on a date other than the first.  We suggest the statement read “Adjusts starting in 

the 24th payment.” 

 

We also suggest including in the “Adjustable Rate Information” a statement of any 

rounding, such as, “Your rate will be rounded to the nearest one-eighth of a percentage 

point each time it changes.” 

 

Integrating Tolerances, Redisclosures, and Waiting Periods 

 

The CFPB will need to address tolerances as it integrates the TILA and RESPA 

disclosures.  Tolerances under Regulation Z are very different than tolerances under 

Regulation X, even though all tolerances serve the same purpose.  We suggest rationally 

relating tolerances to their purpose.  Tolerances exist because of the uncertainties during 

the origination process, so tolerances should vary depending on the degree of uncertainty.   

 

Costs the lender can control directly, its own charges and the charge it pays a broker, do 

not need tolerances, either early in the transaction or later (assuming the consumer does 

not make a change to the loan, such as changing the loan amount or points).  Charges for 

services for which the lender or broker selects the service provider need some tolerance 

early in the application process because lenders cannot control these costs.  Charges for 

services for which the borrower selects the service provider will need wider tolerances 

early in the process because the lender cannot predict the costs.  Charges that neither the 

lender nor the consumer control, such as government recording charges, should not result 
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in lender liability for inaccuracy. 

 

Limiting redisclosures to circumstances in which they will convey significant and helpful 

information to consumers would be an improvement over current rules. 

 

It would also make sense for the CFPB to relate mandatory waiting periods after a 

redisclosure to the problem waiting periods are designed to address.  Waiting periods can 

be costly to consumers.  If new waiting periods were to be required for every redisclosed 

term, closings would be delayed repeatedly, and delays themselves would cause 

redisclosures as, for example, rate locks expire during mandatory waiting periods.  A 

cycle of repeated redisclosures, as under today’s RESPA rules, with resulting waiting 

periods, as under today’s TILA rules, would be wholly unworkable.  The standard for 

requiring a waiting period after a redisclosure should be higher than the standard for 

requiring a redisclosure.  

 

Conclusion 

 

We are pleased to see the CFPB tackling a difficult project early, and we are pleased that 

the CFPB’s goal is to create disclosures that work.  The early prototypes are an 

improvement from current disclosures.  We encourage the CFPB to address the 

weaknesses in the current system of tolerances for costs lenders cannot predict, control, 

or select.  We will continue to offer any input that would be helpful as you continue your 

progress on improving the consumer mortgage origination experience. 

 

Sincerely, 

       
 

Anne C. Canfield 

Executive Director 

 

 

 

 

 

 

 

 

 

 
 


