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September 7, 2012 

 

 

 

 
Ms. Monica Jackson  

Office of the Executive Secretary  

Bureau of Consumer Financial Protection  

1700 G Street N.W.  

Washington, D.C. 20552  

 

Re: Docket No. CFPB-2012-0028, RIN 3170-AA19 and 

Docket No. CFPB-2012-0029, RIN 3170-AA12 

 

Dear Ms. Jackson: 

 

The Consumer Mortgage Coalition (“CMC”), a trade association of national mortgage 

lenders, servicers, and service providers, appreciates the opportunity to submit comments 

to the Consumer Financial Protection Bureau (“CFPB”) on two related rulemakings:     

 

 High-cost mortgages; 

 Homeownership counseling amendments;  

 Other aspects of the proposed rulemaking to integrate mortgage disclosures, for 

which comments are due September 7, 2012; and 

 The proposal to redefine “finance charge.” 

 

We are pleased that the CFPB is integrating the KBYO rulemaking with what the CFPB 

terms as the “Affected Title XIV Disclosures.”  The KBYO rulemaking is required by 

Title X under a different deadline.  Without the CFPB’s coordination of the different 

deadlines, marketplace disruptions would likely result. 

 

These are just two of the long list of mortgage rulemakings that are currently underway.  

Combined, these rulemakings will reshape the consumer mortgage industry for decades 

to come.   

 

The CFPB has a historic opportunity to design mortgage disclosures that will enable 

consumers understand their mortgage loans.  We believe the CFPB should coordinate its 

Title XIV rulemakings and its KBYO rulemakings, as proposed.  We also believe the 

CFPB should coordinate all of the mortgage rulemakings in a manner that allows the 
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CFPB to make the best use of this important opportunity.  The rules and disclosures can 

only be well-designed if they are designed together because they interact with each other.  

Rather than changing the rules to meet an arbitrary deadline, we strongly urge the CFPB 

design its rules in the way that would lead to the best rules, and streamlined and clear 

disclosures. 

 

The attached Appendix contains our specific comments and recommendations. 

 

Thank you for your consideration of our views and recommendations. 

 

Sincerely, 

 

 
Anne C. Canfield 

Executive Director 

 

 

Attachment 
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I. Timing of Rulemakings 

 

These are among the earliest mortgage-related rulemakings under the Dodd Frank Wall 

Street Reform and Consumer Protection Act (“Dodd-Frank” or the “Dodd-Frank Act”), 

but many others are underway at the CFPB and other agencies.  The several pending and 

upcoming mortgage rulemakings will revise the mortgage lending and servicing markets 

in profound ways.  In addition, the CFPB’s proposed mortgage regulations are technically 

complex and lengthy.   

 

Unfortunately, the CFPB is under aggressive statutory deadlines.  While we respect the 

CFPB’s diligence in meeting its deadlines, we do not believe that Congress intended the 

CFPB to work so quickly that it throws the mortgage markets into turmoil.   

 

All of the rules, existing and new, and their disclosures, need to be coordinated with each 

other to implement the overarching Congressional goal of improving the manner in which 

the mortgage markets function.   

 

A. Revisions are Inevitable 

 

Since the pending rulemakings are so far-reaching and so technically complex, revisions 

will be inevitable after the rules are finalized.  With multiple comment letters being 

written simultaneously, some issues will not be identified and addressed during the 

comment periods and many will not be identified until after January 21, 2013.  The 

Department of Housing and Urban Administration (“HUD”) demonstrated with its 2008 

amendments to Regulation X what happens when a rule is finalized without sufficient 

input on the unforeseen ramifications.  The result was marketplace turmoil.  That 

rulemaking was considerably narrower in scope than the sum of mortgage rules the 

CFPB is writing today.  The CFPB’s rules, if done without sufficient input, have the 

potential to cause significant marketplace disruptions.   

 

B. Integrating the Rulemakings is Critical to Their Effectiveness 

 

The CFPB proposes to postpone the Affected Title XIV Disclosures until its Know 

Before You Owe (“KBYO”) rule can be implemented at the same time.  The CFPB 

explains: 

 

Implementing the Affected Title XIV Disclosures as part of the broader integrated 

TILA–RESPA rulemaking, rather than issuing rules implementing each 

requirement individually or allowing those statutory provisions to take effect by 

operation of law, will improve the overall effectiveness of the integrated 

disclosure for consumers and reduce burden on industry.
1
 

 

We strongly agree that the disclosures must be integrated to be effective.  The disclosures 

will not work, as intended, if they do not take into account the still unknown substantive 

                                                 
1
 77 Fed. Reg. 51116, 51133 (footnote omitted) (August 23, 2012). 
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rules.  If the disclosures do not work, creditors may not use them.  Under TILA § 105(b), 

use of the forms cannot be mandatory.  Creating disclosures creditors are unwilling or 

unable to use would be very unfortunate, given the opportunity that is now present to 

streamline and simplify mortgage disclosures.   

 

We agree that finalizing proposed § 1026.1(c) (in the KBYO proposal, implementing the 

Title XIV Affected Disclosures) would satisfy the CFPB’s mandate under Dodd-Frank 

§ 1400(c)(1)(B).  The CFPB plans to remove this exemption when the KBYO rule takes 

effect, but solicits comment on whether the exemption should sunset on a specific date.  

The CFPB may be trying to avoid having to undertake a separate rulemaking just to 

remove § 1026.1(c)(5) at the appropriate time.  We support avoiding unnecessary 

rulemakings.  The exemption should expire on the compliance date for the KBYO rule 

rather than a date certain because that date certain may precede the KBYO rule’s 

compliance date, and major disruptions could result.  Tying the sunset to the KBYO 

implementation would – 

 

 Avoid a major disruption; 

 Avoid an unnecessary rulemaking; 

 Enable the CFPB to postpone a decision on when to remove § 1026.1(c)(5) until 

the CFPB knows when that will be appropriate; 

 Provide regulatory certainty; and 

 Give creditors the option of complying earlier than the required compliance date.   

 

C. All of the Rules Need to be Integrated 

 

We would strongly support the CFPB going even further to avoid unintended harm by 

integrating all of its mortgage rulemakings.  We urge the CFPB to take this historic 

opportunity to revise mortgage rules holistically and carefully so that it can create a 

comprehensive set of rules that work together, protect consumers, and provide the 

industry with a sound set of rules that will work for years to come.  This cannot happen 

by January 21, 2013, but it is critically important.   

 

The CFPB began immediately and quickly on designing its revisions, but it is not 

possible to finish on a rapid timetable.  The problem is not lack of effort or diligence on 

the CFPB’s part.   

 

We suggest that the CFPB take comments on all its proposed rules, then repropose, in 

one rulemaking, all of the revisions.
2
  More iterations should be considered.  This 

suggested process would provide the CFPB with the input it needs to design and 

implement rules that work as intended.  As the CFPB proposes its substantive rules, it 

should solicit comment on the disclosure amendments they will need.  Once the rules are 

firm, the CFPB should solicit input on all of their disclosures.  Again, more iterations 

would result in the best disclosures.  Once the CFPB has well-designed disclosures, and 

                                                 
2
 Putting all the rules into one rulemaking would prevent some of the confusion the public is experiencing 

in trying to see how related but separate proposed rules would work together, as we discuss below. 
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there has been time to implement all of the changes, the new rules and disclosures can be 

made effective.   

 

This should be the procedure even for loans that are not subject to the KBYO rules 

(reverse mortgages, HELOCs, and loans secured by personal property) because 

disclosures should be consistent for different loan types.  Operationally, it is more 

efficient because the same systems support multiple loan types, and the systems may not 

have the capability to handle varying types of disclosures for the same loan information.   

 

Only in this manner will the following result: 

 

 Consumers would have well-designed, carefully drafted rules and disclosures for 

all aspects of the mortgage transaction. 

 Implementation costs would be dramatically lower, thus assisting the CFPB in 

meeting its § 1022 cost-benefit analysis responsibilities. 

 Credit constraints would be minimized.  The Dodd-Frank Act limits both the 

maximum interest rate and the maximum points and fees on mortgage loans.  In 

addition, all lender and servicer costs need to be passed through to consumers.  

Increasing implementation costs will bring loans closer to the price caps.  Once 

the caps are breached, credit will be curtailed unnecessarily to the detriment of 

families and housing markets nationwide. 

 

Overall, getting from where we are today to where we need to be – operating under one 

set of mortgage rules and disclosures that work – may be faster if the CFPB works in a 

sensible, planned fashion rather than under arbitrary statutory deadlines.  Working in a 

systematic manner will prevent having to write one set of several rules and rewrite them 

repeatedly as issues become apparent and as markets reel from the regulatory confusion.   

 

D. A Reasonable Implementation Period Is Needed 

 

Implementing all the new rules and disclosures, if done all at once, would reasonably take 

18-24 months. 

 

Those creditors who are able to implement the new rules earlier should be permitted to do 

so.   

 

The origination rule changes should apply to loans based on the application date.  The 

origination rules should not change for a loan after application but before closing.  This is 

necessary to prevent a myriad of unanticipated issues that the new rules are not designed 

to handle.  

 

II. Opportunity for Public Comment 

 

We appreciate that the CFPB is tasked in simultaneously writing rules that will revise the 

mortgage marketplace, and doing so in a short amount of time.  Due to the compressed 

time frame, we are finding it difficult to understand exactly what is being proposed 
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because the proposed rules cross-reference each other.  It is difficult to follow the cross-

references.  We may be unknowingly commenting on potential provisions that the CFPB 

did not intend to propose.  While there are a number of examples, one example concerns 

conflicting proposals on the future existence of higher-priced mortgage loans (“HPMLs”).  

In its 2011 proposed escrow rule, the Federal Reserve Board (“Board”) indicated that it 

would eventually remove the HPML definition: 

 

The Dodd-Frank Act also establishes new TILA provisions concerning a 

consumer’s ability to repay and prepayment penalties that apply to all closed-end 

mortgage loans (other than loans secured by a timeshare), not just higher-priced 

mortgage loans.  See TILA Sections 129C(a) and 129C(c).  For higher-priced 

mortgage loans, those two matters currently are addressed by § 226.35(b)(1) and 

(2).  The provisions of the Dodd-Frank Act regarding repayment ability and 

prepayment penalties will be implemented through future rulemakings.  To 

preserve those existing protections for higher-priced mortgage loans until such 

future rulemakings are completed, however, the Board is not proposing to remove 

§ 226.35(b)(1) and (2) at this time.
3
 

 

Shortly thereafter, the ability-to-repay (“ATR”) proposal was published, and it would 

remove § 1026.35.
4
  This makes sense because the Dodd-Frank Act largely made HPML 

restrictions obsolete.  HPMLs require the creditor to establish the consumer’s ability to 

repay the loan, usually require an escrow, and limit prepayment penalties to loans whose 

interest rate cannot adjust for four years, limit them to two years, and prohibit them on 

refinances by the same lender or its affiliate.  The Dodd-Frank Act requires extensive 

documentation of ability to repay,
5
 usually requires an escrow,

6
 and limits prepayment 

penalties to fixed-rate, prime qualified mortgage (“QM”) loans and caps them at three 

percent the first year, two percent the second year, one percent the third year, and 

prohibits them thereafter.
7
  As the Board explained: 

 

The proposed changes to Regulation Z in the 2011 Escrow Proposal and this 

proposal would render all of current § 226.35 unnecessary.  The 2011 Escrow 

Proposal would adopt in proposed § 226.45(a) the coverage test for higher-priced 

mortgage loans in 226.35(a); would revise and adopt in § 226.45(b) the escrow 

requirements in § 226.35(b)(3); and would adopt in proposed § 226.45(d) the 

prohibition of evasion of the higher-priced mortgage loan protections by 

structuring a transaction as open-end credit, now in § 226.35(b)(4).  This proposal, 

as discussed below, would supersede in § 226.43(a)–(f) the ability to repay 

requirement in § 226.35(b)(1), and would supersede in § 226.43(g) the 

prepayment penalty rules in § 226.34(b)(2).  Accordingly, the Board proposes to 

remove and reserve § 226.35 and its accompanying commentary.
8
 

                                                 
3
 76 Fed. Reg. 11598, 11608 (March 2, 2011) (emphasis added). 

4
 76 Fed. Reg. 27390, 27482 (May 11, 2011). 

5
 TILA § 129C. 

6
 TILA § 129D. 

7
 TILA § 129C(c). 

8
 76 Fed. Reg. 27390, 27407 (May 11, 2011). 



 9 

 

In the HOEPA rulemaking, the CFPB does not propose a § 1026.35, but does propose to 

refer in § 1026.32(a)(1)(i) Alternative 1 to a definition of average prime offer rate 

(“APOR”) in § 1026.35(a)(2)(ii), and in Alternative 2 to a definition of transaction 

coverage rate (“TCR”) in § 1026.35(a)(2)(i).  The CFPB explains: 

 

The Bureau is in the process of finalizing a proposal issued by the Board to 

implement provisions of the Dodd-Frank Act requiring certain escrow account 

disclosures and exempting from the higher-priced mortgage loan escrow 

requirement loans made by certain small creditors, among other provisions, 

pursuant to TILA section 129D[.]
9
 

 

We gather, but are not sure, that the HPML rule will remain, although we do not know 

what it will contain or why it may be retained.   

 

It is also unclear which comment letters the CFPB will rely on when it decides whether to 

retain, remove, or amend § 1026.35.  We request that this appendix be considered, and be 

part of the administrative record, in whichever rulemaking or rulemakings that may be 

finalize § 1026.35. 

 

If the HPML threshold remains, it would be yet one more loan threshold to have to 

measure and track.  We support continuing to require escrow accounts on loans that were 

HPMLs and required an escrow account at origination.  However, for compliance 

purposes on new loans, it would be far easier to have only one ability-to-repay standard, 

one standard for when escrow accounts are required, and prepayment penalty restrictions 

that are the same as those that are required for QM loans.   

 

Recommendation and Requests 

 

 We recommend removing the HPML regulation, other than to continue to require 

escrow accounts on HPML loans that required escrow accounts before a final rule, 

until the consumer requests its cancellation in writing at least a year after 

consummation, consistent with current § 1026.35(b)(3)(iii). 

 We respectfully request that the CFPB publish a single version of Regulation Z as it 

would be amended by all of the pending mortgage rulemakings as soon as possible.  

This would improve our ability to provide input that CFPB will need, before the 

comment periods close. 

 We request that each comment letter received in each rulemaking be considered in all 

of the rulemakings because they are all related.  

 

  

                                                 
9
 77 Fed. Reg. 49090, 49093 (August 15, 2012). 
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III. Amended Finance Charge 

 

The CFPB proposes to amend the finance charge to make the APR disclosure a more 

useful and accurate tool for comparing the cost of credit.
10

   

A. Consumers Do Not Understand the APR Concept 

 

The CFPB’s testing showed that consumers do not understand the APR, even in the 

KBYO prototypes, and even after the CFPB tried to explain it.  The best the CFPB could 

do was to explain that the APR is not the same as the interest rate, but that still leaves 

consumers confused about what it is, why it is disclosed, and how to use it.
11

  This is 

presumably why the CFPB has relegated the APR disclosure to the last page of the Loan 

Estimate and Closing Disclosure, includes the finance charge on the last page of the 

Closing Disclosure, and omits it from the Loan Estimate.  This reaffirms what the Board 

found in 2009:  

 

Participants in consumer testing indicated that much of the information in the 

current TILA disclosure was of secondary importance to them when considering a 

loan.  Participants consistently looked for the contract rate of interest, monthly 

payment, and in some cases, closing costs.  Most participants assumed that the 

APR was the contract rate of interest, and that the finance charge was the total of 

all interest they would pay if they kept the loan to maturity. . . . When asked to 

compare two loan offers using redesigned model forms that contained these 

disclosures, few participants used the APR and finance charge to compare the 

loans.
12

 

 

The CFPB has not tested the all-in APR with consumers, so there is no basis to believe 

that they will understand a revised APR.  The consumers have chronically had trouble 

                                                 
10

 77 Fed. Reg. 49090, 49100 (August 15, 2012). 
11

 A “Key Finding” of the KBYO testing was that consumers found the APR “confusing and not useful.”  

Kleimann Report, Know Before You Owe: Evolution of the Integrated TILA-RESPA Disclosures, p. xxvii, 

(July 9, 2012).  

“As other studies have documented, participants often do not grasp the basics of the APR.  They often 

confused it with the loan’s interest rate.  Across the rounds, to clarify the basic concept of the APR, we 

worked with various descriptions.  We found the most effective way to reduce confusion surrounding the 

APR was to clarify that it was not the interest rate by adding the simple statement: ‘This is not your interest 

rate[.]’  Obviously, consumers may still have difficulty understanding the concept of the APR, but this 

statement minimized the confusion with the interest rate.”  P. xxviii (footnote omitted). 

“Most consumer participants were confused by the APR and could not explain the difference between the 

APR and interest rate.”  Id. p. 61.  The report contains selected quotations from consumers that show they 

are indeed unacceptably confused: 

 “This is a rate per year [APR] and the other is rate per month, monthly interest.” 

 “I am reading down here the comparisons.  I am trying to figure out where this 5.59 [APR] comes 

from because I thought the interest rate was 2.5.  I would probably ask the loan officer about that.  I 

would say how come it is 2.5 up here and 5.9 down there.” 

 “I’m looking at annual percentage rate of 5.89%.  Express interest of course over 30 years … who’s 

giving this different interest rate out?  Is it just a comparison that they put to make the interest rate 

more attractive?  The comparison … I want to know where they got this comparison from, what 

company did this come from?”  Id. pp. 61-62. 
12

 74 Fed. Reg. 43232, 43236 (August 26, 2009). 
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with the concept of what appears to be an alternative interest rate.  Their lack of 

understanding is unrelated to which items are included in or omitted from the APR.  

Including more items in the APR will not address the reason consumers are confused by 

what appears to be an alternative interest rate. 

 

Although consumer testing indicates that the APR should be removed, the CFPB 

explained in an August 15 industry call that it is reluctant to remove the APR disclosure 

because it is a “linchpin” of TILA.  The age of a disclosure is not a sufficient reason to 

require a disclosure that consumers find “confusing and not useful.”  The fact that 

consumers do not understand it after all these years indicates that they have been 

receiving confusing disclosures for many years.  The most significant purpose of TILA is 

to ensure that consumers get meaningful, useful, and understandable disclosures.   

 

B. The CFPB Has RESPA Authority to Resolve the Problem In a Manner 

That was Unavailable to the Board 

 

The Board was concerned that the creditors “have an incentive to unbundle the cost of 

credit and shift some of the costs from the interest rate into the ancillary fees that are 

excluded from the finance charge and not considered when calculating the APR.”
13

  This 

concern is no longer valid.  At that time, HUD, but not the Board, had authority to require 

lenders to “conspicuously and clearly itemize all charges imposed upon the borrower and 

all charges imposed upon the seller in connection with the settlement” under RESPA § 4.  

TILA is limited to lending and leasing.  Congress enacted TILA because “[t]he informed 

use of credit results from an awareness of the cost thereof by consumers.”
14

  Working 

with the limited authority it had, the Board proposed amending the finance charge to 

“disclose” additional closing costs in the APR because it could not require their 

itemization as RESPA authority allows.  The CFPB describes its proposal as benefiting 

consumers “to the extent it discourages the proliferation of certain ‘junk fees,’ such as 

fees for preparing loan-related documents, which are currently excluded from the finance 

charge.”
15

  Consumers cannot see which fees are included in the finance charge, and they 

do not use it or the APR for shopping purposes.  

 

The CFPB has both RESPA and TILA authority, so it is not constrained, as the Board 

was, to including real estate settlement charges as loan disclosures.  The CFPB 

acknowledges that any consumer benefit from amending the finance charge is not 

established.  In its cost-benefit analysis, it says: 

 

The proposed rule may benefit consumers by making the finance charge and 

corresponding APR more meaningful disclosures of the cost of credit for closed-

end transactions secured by real property or a dwelling.  Certain limitations on the 

usefulness of APR as a price comparison tool, however, such as the assumption in 

                                                 
13

 74 Fed. Reg. 43232, 43243 (August 26, 2009).   
14

 TILA § 102(a).   
15

 77 Fed. Reg. 51116, 51278 (August 23, 2012). 
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the calculation that the loan will be paid as according to the note to maturity and 

not pre-paid, may limit this benefit.
16

 

 

Consumer testing shows the APR is not a useful comparison tool.  The solution is to 

provide consumers with a tool they can use, not to revise one they cannot use.  The 

CFPB’s proposed Loan Estimates and Closing Disclosures make clear what the closing 

charges are, in a manner accessible and clear to consumers.  The fact that the same 

agency can design the Loan Estimate and Closing Disclosures removes the need to 

depend on the APR and Finance Charge to “disclose” closing costs.  The APR and 

finance charge have always been unclear, and now that one agency has both RESPA and 

TILA authority, those disclosures are now irrelevant and unnecessary for mortgage loans. 

 

C. There Are Several Major Disadvantages to Amending the APR 

 

Having established that there is no consumer benefit from disclosing an APR and finance 

charge and that the information consumers need is otherwise disclosed in the Loan 

Estimate and Closing Disclosure, we now turn to the significant disadvantages in 

amending the finance charge definition to include more items in the APR.  The 

disadvantages of expanding the APR far outweigh any possible consumer benefit. 

 

Including more items in the APR would put more loans over the several federal and state 

high-cost loan thresholds.  These include the HOEPA threshold, the HPML threshold if it 

survives, and the several similar state thresholds that are based on the Regulation Z 

finance charge.  It would also cause fewer loans to be QM loans and qualified residential 

mortgage (“QRM”) loans.
17

   

 

The CFPB describes its proposal as “consistent with the Board’s 2009 Closed-End 

Proposal.”
18

  The Board also grappled with the high-cost threshold issue when it 

considered revising the APR.  However, the problem is more severe now because the 

Dodd-Frank Act lowered the HOEPA thresholds, and established the QM and QRM 

definitions.  Comment letters to the Board on this matter before the enactment of Dodd-

Frank Act do not address the Dodd-Frank effects on these issues.  In addition, comments 

in the 2010 rulemaking do not fully address the current issues because the impacts of the 

Dodd-Frank Act were not fully understood at the time.   

 

Creditors are unwilling to make HOEPA loans and will make non-QM loans in only rare 

circumstances because of the litigation risk they entail.  Forcing more loans to cross the 

several thresholds will constrain credit.  Constraining credit for the purpose of revising a 

disclosure consumers do not understand or use is ill-advised, in our view.   

 

                                                 
16

 77 Fed. Reg. 51116, 51278 (August 23, 2012). 
17

 There is no final QRM definition.  However, by statute the definition may be “no broader” than the QM 

definition.  Dodd-Frank Act § 941(b), to be codified at 15 U.S.C. § 78o-11(e)(4)(C).   If fewer loans will be 

QM loans, fewer will be QRM loans as well. 
18

 77 Fed. Reg. 51116, 51277 (August 23, 2012). 
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The CFPB acknowledges that its proposal would force more loans to cross the several 

high-cost thresholds, and that it would reduce the number of loans that are QM loans.
19

  It 

does not mention, however, that it would also result in making fewer QRM loans.  It 

states the proposal “would not impose substantial additional burden” on creditors because 

creditors could implement the amended finance charge when they implement other 

rules.
20

  The CFPB does not address the diminished ability to make loans. 

 

With respect to the Ability to Repay rulemaking, creditors may incur costs 

associated with making fewer loans with prepayment penalties, or may incur costs 

from the additional underwriting requirements and/or liability associated with 

making more loans that are higher-priced balloon loans or that are not qualified 

mortgages.  In addition, a small number of creditors may also lose a very small 

fraction of revenue if they are reluctant to make high-cost, higher-priced, or 

higher-risk mortgage loans and cannot offer alternatives that are as profitable as 

those loans.
21

 

 

The inability to make certain types of loans entails loss of business, loss of revenue, and 

loss of profits.  Shrinking the mortgage lending volume would not only impact lenders, 

but would harm consumers directly because their access to credit would be constrained. 

 

Moreover, the amount of the finance charge would vary by state even for loans of the 

same size, so credit would be more constrained by high-cost, QM and QRM definitions in 

some states than others.   

 

Including more third-party charges in the finance charge would force creditors to restrict 

consumer shopping to avoid liability.  It would subject creditors to increased TILA 

liability for inaccurately estimating third-party charges, and for changes in those charges 

before closing, over which they have no control.  Regulation X prohibits the creditors 

from controlling these charges.  This is fundamentally unfair without relief from RESPA 

§ 8.   

 

Consumers do not rely on the finance charge and APR, so there would be no apparent 

consumer benefit from amending them.  The new KBYO disclosures are a better avenue 

for disclosing closing and other costs.  The CFPB’s combined RESPA and TILA 

authorities make the APR and finance charge obsolete for mortgage loans.   

 

Recommendations 

 

 The APR and finance charge should not be required to be disclosed on mortgage 

loans, and they should not be defined as material disclosures. 

 

 If the CFPB does retain the APR and finance charge, they should reflect the creditor’s 

and the broker’s charges, but not the costs of third-parties not affiliated with either.  

                                                 
19

 77 Fed. Reg. 51116, 51277 (August 23, 2012). 
20

 77 Fed. Reg. 51116, 51279 (August 23, 2012). 
21

 77 Fed. Reg. 51116, 51279 (August 23, 2012). 
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Since Regulation X prohibits lenders from controlling third party costs, creditors 

should not be liable under TILA for third-party charges they cannot control under 

Regulation X.   

 

D. The TCR Would be Preferable to the APR-APOR Comparison, if the 

APOR Will Not be Disclosed   

 

If the CFPB does not require disclosure of the APOR,
 
 the TCR would be preferable to 

the APR-APOR comparisons.  An all-in APR would not be comparable to APORs 

because APORs are based on different costs.  The CFPB could revise the APOR 

definition to make it more comparable to the APR, but that would be unnecessarily 

complex.  If recording fees and transfer taxes, which vary geographically, were included 

in the APOR, the CFPB may need to calculate separate APORs for areas where those 

taxes and fees are high. 

 

With the Board’s 2009 and 2010 proposals to amend the finance charge, we were 

concerned that the APR and APOR would measure different items, and we suggested 

revising the APOR to make the comparison more meaningful.  However, it is possible 

that the CFPB will not require disclosure of the APOR or the HOEPA or HPML 

thresholds to consumers, which would alleviate that concern.  Absent that concern, the 

TCR is easier to use and avoids several problems. 

 

If the CFPB uses an all-in-APR for disclosure purposes, the TCR should be used for the 

high-cost threshold as well as for all federal rate tests, including the HMDA rate spreads.  

The purpose of the all-in-APR, to the extent there was one before the Dodd-Frank Act, 

was to improve disclosures of closing costs.  It is not related to the purposes of the APR-

APOR comparisons. 

 

Recommendation 
 

If the CFPB does not require disclosure of the APOR, the TCR should be used instead of 

the all of the APR-APOR comparisons. 

 

E. Disclose TCR Instead of APR and Finance Charge   

 

Disclosing the TCR instead of the APR and finance charge would have several 

advantages.  This approach would not require using one method for calculating the APR 

for disclosures and another method for the high-cost and other thresholds.  It would 

eliminate the “some in - some out” problem with the APR.  It would also be much easier 

for lenders, investors, and regulators to verify. 

 

Creditors first determine what the closing costs are, then categorize them as in or out of 

the finance charge for disclosure purposes.  This categorization is a compliance burden, 

especially if some of the fees are in and some are out of the finance charge.  Using the 

TCR instead of the APR and finance charge substantially eliminates this compliance 

burden.   
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The current exclusions from the finance charge for third-party closing costs should 

remain in place.  Third-party closing costs that are currently finance charges would 

remain finance charges, and would be included in the Closing Disclosure.  For liability 

purposes, the finance charge should be considered accurate if the sum of the third-party 

charges included in the Closing Disclosure plus the amount of the disclosed finance 

charge is not understated by $100.  This dollar number should be adjusted annually for 

inflation.   

 

Recommendation 

 

We recommend disclosing the TCR instead of the APR and finance charge. 

 

F. Determining the TCR and APR on ARM Loans Needs Clarity   

 

The proposed rule would require determination of the TCR or APR for adjustable-rate 

mortgage (“ARM”) loans, where the index is not under the creditor’s control, using the 

maximum margin and the index value at consummation or account opening.
22

   

 

We request clarification of what is an index that is “not under the creditor’s control[.]”  

We recommend that the CFPB state explicitly who controls each index in use in any loan 

backed by the Federal Housing Administration (“FHA”) or by Fannie Mae or Freddie 

Mac (the “GSEs”).   

 

The proposed rule would use “the value of the index rate in effect on the date of the 

consummation or opening of the transaction[.]”
23

  The disclosures must be prepared 

several days before closing.  Unnecessary waiting periods should not be required due to 

the creditor’s inability to know and verify the index before the creditor must begin 

preparing disclosures.  The index value is only known after it is set.  Some are published 

only every 7 or 8 days.  Index values need to be verified before creditors can use them in 

disclosures.  Many are published in the Wall Street Journal, in which typographical 

errors, while rare, have occurred. 

 

We suggest a practical approach would be to permit use of any value of the index during 

a period that is the same as the look-back period specified in the note, following similar 

treatment in Comment 17(c)(1)-10.i.   

 

The proposed rule would use the maximum possible margin on the loan.
24

  ARM loans 

often have an initial rate that is not set by the index and margin – the initial rate may be 

higher or lower than the rate using the maximum margin.  We suggest that the final rule 

clarify that the initial rate should be used in the calculation if it is higher than the rate 

with the maximum margin.   

 

                                                 
22

 Proposed § 1026.32(a)(2)(ii). 
23

 Proposed § 1026.32(a)(2)(iii). 
24

 Proposed § 1026.32(a)(2)(ii). 
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If the initial rate is discounted from the fully-indexed rate, it is not clear how the APR or 

TCR should be calculated for threshold purposes.  Differences between the initial rate 

and fully-indexed rate could affect the amount of interim interest, how much principal 

will amortize before the first rate adjustment, and when mortgage insurance will 

terminate.  It would be helpful to have examples illustrating how to calculate the APR or 

TCR for threshold purposes. 

 

APORs for ARMs should be calculated using the maximum margin.  If the APR or TCR 

calculated for threshold purposes reflects the higher of the initial interest rate or fully-

indexed rate using the maximum margin, the APOR should be calculated in the same way 

so that there is an apples-to-apples comparison.  For example, if the Freddie Mac PMMS 

Survey for a 5/1 ARM reflects a 2.75% margin and the current index value is 1% for a 

fully indexed rate of 3.75%, if the initial rate on the survey were less than 3.75% it would 

be ignored in the APOR calculation. 

 

For open-end credit, the CFPB proposes to use APORs for closed-end loans.  We suggest 

the CFPB work with the GSEs to find a better source of APORs for open-end credit.  

Closed-end loans have different risk characteristics, and therefore different pricing, than 

open-end credit.  Closed-end APORs are not reasonable proxies for market rates on 

HELOCs.   

 

The Commentary says § 1026.32(a)(1)(i) requires creditors, for open-end credit, to use 

the APOR by reference to the APOR for the most closely comparable closed-end loan, 

based on applicable loan characteristics and other loan pricing terms.
25

  If a HELOC has 

multiple characteristics that make it comparable to multiple, different closed-end loans, 

the regulation would apparently permit the creditor to use any of the comparable closed-

end loans, because it is not clear which would be more or less comparable.  If the CFPB 

wishes another result, it will need to specify which HELOC characteristic is “comparable” 

to which closed-end loan characteristic.  It will also need to rank characteristics in order 

of “comparability” so that when there are multiple characteristics, the creditor will know 

the relative importance of each one. 

 

Recommendations 

 

We recommend that the CFPB make the clarifications explained above. 

 

IV. The Proposed Points and Fees Definition is Too Broad 

 

The proposed HOEPA rule would define points and fees very broadly.  We believe the 

rule should be amended to prevent excessive lending constraints.  If points and fees on a 

loan reach three percent of the loan amount, the creditor will need to reject the 

application on that basis to avoid TILA liability under the ability-to-repay rule.  It is 

doubtful that Congress understood that this would be a result of the Dodd-Frank Act, and 

it is clear Congress wanted to continue credit availability in appropriate circumstances.  

Where the statutory definition of points and fees would inappropriately constrain credit, 

                                                 
25

 Proposed Comment 32(a)(1)(i)-3. 
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the CFPB should not mimic the statute, but should make reasonable exceptions to enable 

the housing markets to recover.   

 

The closer the points and fees get to a threshold, the less opportunity consumers would 

have to buy down the rate by paying discount points.  Buying down the rate through 

discount points benefits consumers who want to lower their interest rate. 

 

A. Section 4(c)(7) Fees   

 

The proposed rule would include in points and fees 4(c)(7) real estate-related fees unless 

they are paid to a non-affiliated third party and are reasonable.
26

  Congress set a bona fide 

standard, not a reasonableness standard.
27

  This should be the applicable standard because 

creditors are prohibited from setting third-party charges and, therefore, should  not be 

responsible for them. 

 

When a creditor permits the consumer to shop for a required service and the consumer 

selects a provider that was not the Written List of Providers, the consumer, not the 

creditor, decides what services to obtain.  The consumer negotiates and agrees to the fee 

for those services.  For example, if the creditor’s Written List of Providers gives the name 

of a settlement agent and lists a reasonable charge for that service, the consumer may 

choose a settlement agent not on the list and agree to pay a higher price for the closing 

service.  The consumer may also agree to purchase from the agent additional services the 

creditor does not require, for additional fees.  The amounts of these fees should be 

deemed reasonable and bona fide and excluded from points and fees because the creditor 

cannot control them.  

 

TILA § 106(a) excludes from the finance charge fees for third-party closing agents when 

the creditor does not require the charge or the service, and does not retain the charge.  

Consistent with this intent, creditors should not bear liability for third-party charges they 

neither require nor retain.  These charges should be deemed reasonable and bona fide and 

excluded from point and fees. 

 

The proposed approach would require creditors to select the lowest cost third-party 

service or service provider above all other considerations, which is inappropriate. 

 

Recommendation 

 

Fees included in 4(c)(7) that are paid to a third party should be excluded from points and 

fees if they are bona fide.  If the consumer selects either the service provider or the 

service, the fee should be deemed bona fide because creditors should not bear TILA 

liability for charges that Regulation X prohibits them from controlling.   

 

  

                                                 
26

 Proposed § 1026.32(b)(1)(iii) (closed-end) and § 1026.32(b)(3)(ii) (open-end). 
27

 TILA § 103(bb)(1)(A)(ii). 
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B. Employee Compensation Should be Excluded  

 

The proposed rule would include employee compensation in points and fees for close-end 

loans.  This would overly constrain credit and would vastly complicate compliance.  It is 

also unnecessary in light other rules, including the Dodd-Frank rules that prohibit 

inappropriate steering, yield spread premiums, compensation based on loan terms, and 

dual compensation.   

 

Including employee compensation introduces a number of compliance problems 

including the calculation of the amount of compensation and fact that the total amount of 

compensation may not be known at consummation. 

 

Including compensation in points and fees also would subject compensation to discovery, 

making it public.  This would be a breach of the financial privacy employees reasonably 

expect.  Making employee compensation public would be inconsistent with the proposed 

RESPA servicing rule, which is clear that servicers may maintain the confidentiality of 

confidential or proprietary information even if a consumer requests such information.
28

  

Protected information would specifically include “Compensation, bonuses, or personnel 

actions relating to servicer personnel, including personnel responsible for servicing a 

consumer’s mortgage loan account.”
29

  We support the proposed Regulation X protection 

of employee income information as an important employee protection.  We urge the 

Regulation Z treatment be the same, and that employee compensation not be included 

within points and fees. 

 

Recommendation 

 

Employee compensation should be excluded from points and fees in all cases. 

 

C.  Fees Paid to Affiliates 

 

The CFPB proposes to include within points and fees many fees paid to the creditor’s 

affiliates.
30

  Affiliated business arrangements are already regulated, and appropriate 

disclosures of affiliated arrangements are already required, so we do not believe this is 

necessary.   

 

There is no indication that the CFPB has identified a problem with fees paid to affiliates, 

and in many instances the consumer is better served.  Affiliated service providers provide 

the convenience of one-stop shopping, which many consumers prefer. 

 

Recommendation 

 

The final rule should not distinguish between fees paid to affiliates and fees paid to non-

affiliates.  

                                                 
28

 Proposed Regulation X Comment 36(f)(1)(ii)-1. 
29

 Proposed Regulation X Comment 36(f)(1)(ii)-1.iii. 
30

 Proposed §§ 1023.32(b)(1)(iii); 1026.32(b)(3)(i). 
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D. Double Counting 

 

The proposed points and fees definition would include “[a]ll compensation paid directly 

or indirectly by a consumer or creditor to a loan originator[.]”
31

  If a consumer pays a 

creditor $100, and that creditor pays its originator employee $50, the rule would count 

$150 towards points and fees.  The proposed commentary intends to exclude this double-

counting, but is not effective in doing so.  It says, “[l]oan originator fees already included 

in the points and fees calculation . . . need not be counted again[.]”
32

  “Need not” can 

mean “may be.”  This language is not binding on courts.   

 

Recommendation 

 

If employee compensation is included in points and fees, the rule should definitively 

exclude double counting.  “[N]eed not” should be changed to “must not[.]” 

 

E. Hourly Pay   

 

The proposed Commentary states that compensation includes items “such as a bonus, 

commission, yield spread premium, award of merchandise, services, trips, or similar 

prizes, or hourly pay for the actual number of hours worked on a particular transaction.”
33

  

This language indicates that compensation includes all compensation including, but not 

limited to, hourly pay.   

 

Including hourly pay would:  

 Require loan originators to track how much time they spend on each loan.  This 

would be unnecessarily costly. 

 Require rejection of the loan at the point the hourly pay causes a loan to reach the 

points and fees cap, if it could be tracked and calculated. 

 Not be known until after consummation, or until after final disclosures are 

prepared. 

 Disincentivize loans designed to assist lower-income consumers or loans under 

the Community Reinvestment Act, which can involve more time to originate. 

 

Recommendation 

 

Hourly pay should be excluded from points and fees. 

 

F. Base Salary   

 

The proposed commentary would include hourly pay in points and fees.  It is unclear as 

to whether it would include base salary.  The commentary states, “Loan originator 

compensation includes amounts the loan originator retains and is not dependent on the 

                                                 
31

 Proposed § 1026.32(b)(1)(ii). 
32

 Proposed Comment 32(b)(1)(ii)-1 (emphasis added). 
33

 Proposed Comment 32(b)(1)(ii)-2.i (emphasis added). 
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label or name of any fee imposed in connection with the transaction.”
34

  It also states that 

compensation “excludes compensation that cannot be attributed to a particular transaction 

at the time of origination, including, for example . . . [t]he base salary of a loan originator 

who is also the employee of the creditor[.]”
35

   

 

The difference between hourly pay and base salary is a difference in how the 

compensation is labeled.  If base salary is a flat salary of $X annually, $X / 2000 hours 

would be hourly pay.   

 

Recommendation 

 

The rule should clearly exclude base salary. 

 

G. Definition of Loan Originator   

 

The proposed regulation would includes in points and fees compensation to loan 

originators, referring to the definition of originator in § 1026.36(a)(1).
36

  This appears to 

refer to the definition in the proposed loan originator compensation regulation.  In that 

proposal, the definition includes anyone who, for compensation, “takes an application, 

arranges, offers, negotiates, or otherwise obtains an extension of consumer credit for 

another person[.]”  While this clearly includes a broker and a loan officer who interact 

with the applicant directly during the loan process, it is not limited to them.  It could 

include those who participate in any of the following: 

 Underwriting; 

 Appraising the property; 

 Reviewing the file quality post-closing; 

 Preparing for or conducting a settlement; 

 Preparing loan disclosures; 

 Helping the applicant select a lender, such as property sellers; and 

 Real estate brokerage, if the creditor pays the real estate agent. 

 

Compensation creditors pay to real estate agents when the creditor is selling a property it 

acquired through foreclosure (“REO”) should be excluded.  Creditors should have an 

incentive to sell REO by offering favorable financing.  This benefits consumers. 

 

The definition of loan originator would also include “producing” managers of any of the 

above.
37

  That term is undefined.  This appears to be different than a “manager” but the 

difference is not clear.   

 

This definition of loan originator is too broad and unworkable.  Creditors cannot 

determine how to calculate this compensation.  It would require the creation of a 

                                                 
34

 Proposed Comment 32(b)(1)(ii)-3. 
35

 Proposed Comment 32(b)(1)(ii)-2.ii.C. 
36

 Proposed § 1026.32(b)(1)(ii). 
37

 Proposed Comment 36(a)-4 in the compensation rulemaking. 
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company-wide system of tracking how much time each person spends on a loan, which 

would be a massive undertaking for no apparent consumer benefit. 

 

The commentary to § 1026.36(a)(1) (in the proposed compensation rule) does not narrow 

the definition.  It reinforces the broad reach of the definition by stating that loan 

originator “includes employees of a creditor[.]”
38

  It also states: 

 

For purposes of §1026.36, managers, administrative and clerical staff, and similar 

individuals who are employed by a creditor or loan originator but do not arrange, 

negotiate, or otherwise obtain an extension of credit for a consumer, or whose 

compensation is not based on whether any particular loan is originated, are not 

loan originators.
39

   

 

The phrase “For purposes of § 1026.36” may make this comment inapplicable to the 

regulation that includes compensation in points and fees, which is § 1026.32(b)(1)(iii).  

We recommend clarifying that it applies, such as by adding a reference to 

§ 1026.32(b)(1).   

 

Under this comment, managers and clerical and administrative staff are included within 

the definition of loan originator if they either: 

 “[A]rrange, negotiate, or otherwise obtain” loans for consumers; or 

 Do not do so but are compensated based on whether particular loans are 

originated.   

 

Any employee of a creditor whose compensation is tied to lending volume, lending 

profits, or even company profits, is a loan originator for purposes of defining loan 

originator compensation within the definition of points and fees under the proposed rule.  

This definition is too broad, and may actually harm consumers if their loan hits the cap 

on points and fees.   

 

Recommendation 

 

We recommend defining loan originator using the same definition as in 12 C.F.R. 

§ 1007.102 and its appendix (under the SAFE Act), which includes those who take an 

application and offer or negotiate loan terms, and excludes those who perform purely 

administrative or clerical tasks for loan originators.   

 

H. Points and Fees Unknown at Consummation Need to Be Excluded 

 

Creditors need to know the amount of points and fees far enough in advance before the 

closing to make the origination disclosures.  Closing Disclosures are required to include 

costs paid at or before consummation; therefore, those costs must be known at 

consummation.
40

  

                                                 
38

 Proposed Comment 36(a)-1.i.B in the compensation rulemaking. 
39

 Proposed Comment 36(a)(1)-4 in the compensation rulemaking (emphasis added). 
40

 KBYO proposed Comment 34(g)(6)-1. 
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Creditors need to decide whether to go through with the loan.  If points and fees increase 

above three percent, the creditor needs the ability to reject the loan application on that 

basis.  Potential assignees need to use origination disclosures to determine TILA 

compliance, so the disclosures need to include all points and fees.  Mortgage loan 

originators also need to use origination disclosures to determine points and fees so they 

can comply with the prohibition on steering a consumer who qualifies for a QM loan into 

another loan.
41

   

 

The CFPB states that it includes points and fees payable “in connection with the 

transaction” because Congress removed the phrase “payable at or before closing” from 

TILA § 103(aa)(1)(B).
42

  This statutory change was necessary was to prevent evasion of 

the cap on points and fees by making them payable one minute after closing.  The CFPB 

similarly prevents evasion in open-end credit in § 1026.32(b)(4), which includes in points 

and fees amounts waived at closing and charged thereafter.  There is no indication that 

Congress intended points and fees to include amounts unknown at closing.  This would 

be especially disruptive to lending if it were to mean that creditors and investors could 

not determine whether a loan crosses one of the high-cost thresholds, or is a QM or QRM 

loan, until after closing.  

 

The regulation includes compensation in points and fees without regard to when the 

amount becomes known.  The commentary states: 

 

Compensation paid to a loan originator for a closed-end mortgage loan must be 

included in the ‘points and fees’ calculation for that loan whenever paid, whether 

before, at, or after closing, as long as that compensation amount can be 

determined at the time of closing.
43

   

 

The commentary gives examples of compensation paid after closing, such as an annual 

bonus based on the number of loans closed.  However, this does not address the common 

practice of paying annual bonuses only on the condition that the recipient remain an 

employee of the employer when bonuses are paid.  Who will remain at the employer 

weeks or months into the future is unknown at closing.  For that reason, bonuses 

contingent on the occurrence of an event unknown at closing should be excluded. 

 

The commentary states that “compensation includes amounts the loan originator 

retains[.]”
44

  This could mean that contingent bonuses that might not be paid are excluded 

from points and fees.   

 

 

 

 

                                                 
41

 TILA § 129B(c)(3)(B). 
42

 77 Fed. Reg. 49090, 49104 (August 15, 2012). 
43

 HOEPA proposed Comment 32(b)(1)(ii)-2. 
44

 Proposed HOEPA Comment 32(b)(1)(ii)-3.   
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Recommendation 

 

Any amounts unknown when closing disclosures are prepared should be excluded from 

points and fees to prevent unnecessary marketplace turmoil.   

 

I. Discount Points Paid by Third Party 

 

The proposed rule would in some circumstances exclude bona fide discount points “paid 

by the consumer” from points and fees.
45

  It would define discount points as proposed in 

the ATR rule.
46

  Sometimes a third party pays the discount points directly, such as a seller 

or an employer.  In these instances, the consumer pays the discount points indirectly, 

through a higher purchase price or lower employment compensation. 

 

Recommendation 

 

Discount points should be excludable without regard to who pays them, for both the 

HOEPA and ATR rules. 

 

V. Prepayment Penalties 

 

A. FHA loans   

 

The proposed rule would define as a prepayment penalty amounts paid on FHA loans as a 

result of the FHA’s amortization method.  While we agree that the FHA method is 

disadvantageous to consumers, the CFPB needs to resolve the matter with FHA and 

Ginnie Mae.  The CFPB should define the FHA method as a prepayment penalty only to 

loans originated after FHA changes its method and notes; after Ginnie Mae revises its 

requirement that servicers pass through the interest even if servicers do not collect it; and 

after these changes are fully implemented.  The CFPB’s approach of making the change 

unilaterally would cause serious disruption that is disproportionate to the importance of 

the issue. 

 

1. Inconsistent with other laws 

 

If the CFPB were to treat FHA’s interest accrual amortization method as a potential 

prepayment penalty, it would make all FHA loans HOEPA high-cost loans because high-

cost loans include any loan with a prepayment penalty permitted after 36 months.
47

  This 

would shut down FHA lending at a time when the market is dependent on it.  It would 

also require all FHA loans to be QMs because only QM loans may have prepayment 

penalties.
48

  Moreover, prepayment penalties are permitted on QM loans only during the 

                                                 
45

 Proposed §§ 1026.32(b)(5)(ii)(A) and 1026.32(b)(5)((ii)(B). 
46

 Proposed § 1026.32(b)(5)(ii)(C) refers to proposed § 1026.43(e)(3)(iv). 
47

 Proposed  § 1026.32(a)(1)(iii). 
48

 TILA § 129C(c)(1)(A). 
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first three years.
49

  FHA loans may be paid off after three years, so all FHA loans would 

be non-QM loans. 

 

Non-QM loans “may not contain terms under which a consumer must pay a prepayment 

penalty[.]”
50

  That is, even if a servicer did not charge the interest, a non-QM FHA loan 

would violate TILA because of the language in the note permitting the charge.  Defining 

each FHA loan as a TILA violation would create a major disruption based on federal 

policy.   

 

By contract , servicers can permit FHA borrowers to pay off their loans after three years, 

on any day of the month the borrower chooses; servicers are required to pass through the 

interest to Ginnie Mae; and servicers have the right to collect the interest from borrowers.  

The proposed treatment would unconstitutionally interfere with existing, valid contracts.  

 

Under existing § 1026.23(a)(3), the rescission period is extended if the creditor does not 

deliver material disclosures.  Material disclosures include § 1026.35(b)(2) items, which 

are prepayment penalties.
51

  The 2010 proposal would redefine material disclosure to 

include prepayment penalties required to be disclosed under § 1026.38(a)(5).
52

  There is 

no § 1026.38(a)(5) today and the 2010 proposal does not contain one.  However, the 2010 

preamble says: 

 

The August 2009 Closed-End Proposal would require all mortgage loans to 

indicate the amount of the maximum prepayment penalty and the circumstances 

and period in which the creditor may impose the penalty.  See proposed 

§ 226.38(a)(5).  Therefore, the Board proposes § 226.23(a)(5)(i)(F) to include the 

prepayment penalty disclosed under § 226.38(a)(5) in the definition of ‘material 

disclosures.’
53

 

 

The 2009 proposal in § 1026.38(a)(5) would require disclosure of a prepayment penalty: 

 

(5) Prepayment penalty.  If the obligation includes a finance charge computed 

from time to time by application of a rate to the unpaid principal balance and 

permits the creditor to impose a penalty if the obligation is prepaid in full, a 

statement indicating the amount of the maximum penalty and the circumstances 

and period in which the creditor may impose the penalty. 

 

If the final rule defines an FHA accounting method as a prepayment penalty, it should not 

apply retroactively to extend the rescission period on existing FHA loans on which 

creditors complied with Regulation Z. 

 

Again, the impact of retroactively determining that all FHA loans are in violation of 

                                                 
49

 TILA § 129C(c)(3)(D). 
50

 TILA § 129C(c)(1)(A) (emphasis added).   
51

 12 C.F.R. § 1026.23(a)(3)(ii). 
52

 2010 Proposed § 23(a)(5)(i)(F). 
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 75 Fed. Reg. 58539, 58617 (September 24, 2010). 
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TILA would be a major disruption at a time when FHA loans are the only loans available 

to many borrowers.   

 

2. CFPB does not have authority to define FHA QM loans   

 

HUD is required by statute to “prescribe rules defining the types of loans [FHA insures] 

that are qualified mortgages[.]”
54

  HUD, not the CFPB, must define which FHA loans are 

QM loans.  The CFPB does not have authority to define all FHA loans to be in violation 

of the QM rule.   

 

The CFPB’s preference would be for HUD to revise its accounting method, a major 

undertaking that would take time and resources.  Alternatively, it would mean servicers 

would need to prohibit FHA payoffs at certain times, which could be a serious 

interference for consumers who are refinancing or selling their home.  Servicers do not 

have authority to do this.  The CFPB’s rule would require servicers of FHA loans to 

violate Regulation Z when they comply with FHA standards.   

 

The CFPB does not discuss the havoc this approach would wreak with FHA lending.  It 

states that it intends to coordinate the § 32(b)(8)(i) definition of prepayment penalty with 

the definition in other CFPB rulemakings.
55

  We suggest it is equally important to 

coordinate the definition with HUD’s rules. 

 

Recommendation 

 

 At a minimum, any rule defining FHA’s accounting method to constitute prepayment 

penalties should apply only to loans originated after HUD has implemented the 

changes to the FHA accounting method; has revised all the FHA notes; and after 

Ginnie Mae has ceased requiring servicers to pass through interest, regardless of 

whether it is collected. 

 The CFPB and HUD should discuss any harm from the accounting method FHA has 

been using for years and how best to resolve the issue; and 

 The CFPB should not define FHA’s accounting method as resulting in prepayment 

penalties, in the HOEPA or other rulemakings. 

 

B. Charges Waived at Closing  

 

The proposed ATR definition of prepayment penalties excludes payoff-related fees.
56

  

The HOEPA Commentary includes in points and fees, on a closed-end loan, a closing or 

origination cost the creditor waives if the consumer does not prepay the loan.
57

  The 

HOEPA Commentary would also include as a prepayment penalty on HELOCs a waived 

closing cost that is reimposed upon early termination
58

 but, unlike closed-end loans, 

                                                 
54

 TILA § 129C(b)(3)(b)(ii). 
55

 77 Fed. Reg. 49090, 49116 (August 15, 2012). 
56

 Proposed § 1026.43(b)(10)(ii) (ATR). 
57

 Proposed HOEPA Comment 32(b)(8)-1.ii. 
58

 Proposed HOEPA Comment 32(b)(8)-2. 
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would exclude a waived bona fide third-party charge that is imposed if an open-end credit 

plan is terminated within 36 months.
59

  

 

This distinction between closed-end and open-end transactions should apply to closed-

end subordinate loans, and treat them as HELOCs, because creditors commonly waive 

third-party fees on these loans.  If the closed-end subordinate loan is prepaid within 36 

months and the fee is owed, the fee should not be a prepayment penalty.  Alternatively, a 

fee that would have been excluded from points and fees for high-cost purposes if the 

consumer pays it at closing should not be a prepayment penalty under the HOEPA rule 

because of the high-cost limit on prepayment penalties. 

 

The proposed definition of high-cost loan includes loans on which prepayment penalties 

can exceed two percent of the amount prepaid or may be charged after 36 months.
60

  In 

some states, mortgage taxes can exceed two percent.  If the consumer pays the taxes at 

closing, that fact would not make the loan a high-cost loan.  However, if the creditor paid 

the taxes at closing and recoups them if the loan is prepaid within 36 months, it would be.  

This will create an incentive for lenders not to waive taxes, and it will impose a cost that 

consumers may not be prepared to pay. 

 

Recommendation 

 

Prepayment penalties should exclude closing costs for which the lender is reimbursed by 

the borrower for early payoff within 36 months for both open-end credit and closed-end 

subordinate loans.  Charges not included in points and fees, if the consumer pays them at 

closing, should not be treated as prepayment penalties, and thereby included in points and 

fees, if the creditor waives them at closing.  

 

VI. Settlement Agents and Third-Party Service Providers 

 

A. Settlement Agent Fees   

 

The current special rule for settlement agent fees derives from TILA § 106(a), which 

states that “The finance charge shall not include fees and amounts imposed by third party 

closing agents (including settlement agents, attorneys, and escrow and title companies) if 

the creditor does not require the imposition of the charges or the services provided and 

does not retain the charges.”  This provision clearly recognizes that creditors do not 

control third party settlement agents, and should not be responsible for services that the 

creditor does not require and for which the creditor does not retain a portion of the charge.   

 

  

                                                 
59

 Proposed HOEPA Comment 32(b)(8)-2. 
60

 Proposed HOEPA § 1026.32(a)(1)(iii) 
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Recommendation 

 

If the final rule includes all settlement agent fees in the finance charge, the rule should 

also take appropriate steps to prevent the creditor from being exposed to additional 

liability for those charges, consistent with the intent of TILA. 

 

B. Responsibility for Accuracy of Settlement Charges 

 

RESPA makes settlement agents responsible for providing an accurate HUD-1.
61

  The 

proposed rules would remove any responsibility under RESPA for settlement agents to 

coordinate the closing by gathering accurate financial information on the purchase and 

sale transaction or on title services or other services that the settlement agent arranges.  

 

The proposal would add many more charges to the finance charge, including third-party 

charges, but would have a tolerance of only $100.
62

  However, the proposal would not 

require any service provider, other than the creditor, to be responsible for the accuracy of 

the charges.  If creditors are to be held responsible for the accuracy of the charges and if 

they are to disclose those charges accurately, they will need a mechanism to ensure that 

the service providers give the creditor accurate fee information so that the Closing 

Disclosure may be prepared both accurately and on a timely basis.   

 

Recommendation 

 

Settlement Agents, providers of optional services, and providers of required services 

where the consumer shops and selects a provider not on the lender’s Written List of 

Providers should be required to provide to both the lender and the consumer: 

 An identification of the services that will be provided; and  

 A firm price for those services, which may change only if there is a changed 

circumstance or a borrower-requested change.  If there is a changed circumstance 

or borrower-requested change, the settlement agent or other provider must notify 

the both the borrower and the creditor within three business days.   

 The creditor should be permitted to rely upon the services identified and charges 

provided, and should never be liable for differences between the quoted amounts 

of the fees and the actual fees.  

 

Even if the creditor is made responsible for the Closing Disclosure, if the creditor 

provides a draft Closing Disclosure to the settlement agent before the disclosure is 

provided to the consumer, the settlement agent should remain responsible for the 

accuracy of the fees for such services. 

 

  

                                                 
61

 RESPA § 4(b). 
62

 Proposed § 1026.19(f)(2)(ii) in the KBYO proposal. 
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VII. Ability to Correct Unintentional Violations Should be Available 

 

The Dodd-Frank Act includes a provision governing corrections of unintentional 

violations.
63

  The ability to cure errors benefits consumers because consumers would get 

any funds mistakenly charged to them refunded without the expense and inconvenience 

of unnecessary litigation.  TILA compliance is complex, especially with unclear 

regulations, and unintentional violations do occur. 

 

The CFPB solicits comment on the extent to which creditors or assignees are likely to 

invoke this provision and whether regulatory guidance would be useful.  The likelihood 

that creditors or assignees would use this provision is low because it would in effect be 

punitive.   

 

It would permit correction of unintentional violations within 30 or 60 days, but in either 

case only “prior to the institution of any action[.]”  Putting a cure into place would 

require giving the consumer a choice of remedies.  That is, the creditor or assignee would 

need to communicate with the consumer.  The consumer could then institute an action, 

and the creditor or assignee would lose the protection of the ability to cure the violation.   

 

Unfortunately, the cure must be put into place in as little as 30 days, but the consumer 

may, quite reasonably, request more than 30 days to make an informed decision. 

 

Moreover, “the institution of any action” is not limited to actions by the consumer.  If 

there were two similar unintentional violations and a consumer in one brought an action, 

the creditor may have lost the ability to cure the second loan.  An action by the CFPB or a 

state attorney general may also eliminate the right to cure.  The term action is not defined, 

and could include a subpoena, a civil investigative demand, an examination, or even 

filing a complaint with a regulator.   

 

We support CFPB efforts to prevent evasions of the federal consumer financial laws, 

such as its proposed strengthening section 1026.34(v).  As amended, it would prohibit 

                                                 
63

 TILA § 129(v): 

(v) CORRECTIONS AND UNINTENTIONAL VIOLATIONS.—A creditor or assignee in a high-cost 

mortgage who, when acting in good faith, fails to comply with any requirement under this section will not 

be deemed to have violated such requirement if the creditor or assignee establishes that either— 

(1) within 30 days of the loan closing and prior to the institution of any action, the consumer is notified 

of or discovers the violation, appropriate restitution is made, and whatever adjustments are necessary are 

made to the loan to either, at the choice of the consumer— 

(A) make the loan satisfy the requirements of this chapter; or 

(B) in the case of a high-cost mortgage, change the terms of the loan in a manner beneficial to the 

consumer so that the loan will no longer be a high-cost mortgage; or 

(2) within 60 days of the creditor’s discovery or receipt of notification of an unintentional violation or 

bona fide error and prior to the institution of any action, the consumer is notified of the compliance 

failure, appropriate restitution is made, and whatever adjustments are necessary are made to the loan to 

either, at the choice of the consumer— 

(A) make the loan satisfy the requirements of this chapter; or 

(B) in the case of a high-cost mortgage, change the terms of the loan in a manner beneficial so that the 

loan will no longer be a high-cost mortgage.  
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structuring transactions that should be high-cost loans so as to evade the high-cost loan 

restrictions.  This will prevent consumers from potential harm.  For the same reason, the 

ability to cure errors should be available. 

 

Recommendation 

 

We recommend that the CFPB implement some definitions and timing procedures so that 

creditors and assignees will be able to cure unintentional violations: 

 The 30-day and 60-day time limits should refer to the time in which the 

creditor or assignee must notify the consumer about the potential unintentional 

violation, or error, or the consumer notifies the creditor.  It should not measure 

the time by which the cure must be in place. 

 Creditors should have another 30 days to offer any cures to the consumer. 

 Consumers should have 60 days from receiving the offer to make a decision. 

 The term “any action” should be limited to judicial action by a consumer on 

the loan in question. 

 The § 129(v) right to cure should be in addition to the rights in § 130(b). 

 Once a loan is cured, subsequent assignees should be protected by the cure. 

 

VIII. The Proposed Points and Fees Definition is Unclear 

 

We note some areas where the proposed points and fees definition could be clarified to 

prevent unnecessary litigation, and to prevent different courts from deciding the same 

question in different ways. 

   

Lack of clarity in Regulation Z will unnecessarily constrain credit in today’s environment 

where credit is already far too constrained.  Potential new credit constraints caused the 

CFPB to reopen the comment period in the ATR rulemaking to solicit additional input on 

the costs of litigation under that rule.  Litigation risks and costs arise from the HOEPA 

rule as well.  An unclear rule poses more litigation costs than a clear rule.   

 

The HOEPA caps on rates and the QM cap on points and fees together limit creditors’ 

ability to pass their costs through to consumers.  When the costs meet the HOEPA and 

QM caps, lending will cease.  Any lack of clarity in the rules, and particularly in TILA 

rules, will curtail credit in this manner.  The proposed definition of points and fees needs 

substantial clarification to prevent unnecessary litigation risk. 
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A. Closed-End Loans 

 

1. Interest   

 

The definition contradicts itself on whether interest is included in points and fees.   

 Interest is excluded.
64

  

 Points and fees include “All compensation paid directly or indirectly by a 

consumer or creditor to a loan originator,” which can include the lender.
65

  

Interest is compensation paid directly to the lender. 

 

Recommendation 

 

Interest should be explicitly excluded from points and fees. 

 

2. Real Estate Agents’ Fees   

 

The definition contradicts itself on whether real estate agents’ fees are included.   

Points and fees exclude charges payable in a comparable cash transaction.  Existing 

§ 1026.4(a) excludes these, and proposed § 1026.32(b)(1) incorporates 4(a) by reference.  

Real estate agents’ fees are payable in a comparable cash transaction.  

  

Points and fees include 4(b) items.
66

  Section 4(b)(3) includes “finders’ fees[.]”  Real 

estate agents are a type of finder.   

 

The proposed points and fees definition excludes compensation to a “person that only 

performs real estate brokerage activities[,]” but includes that compensation if the creditor 

pays it.
67

  Excluding creditor-paid real estate agent fees would incentivize creditors to 

offer attractive financing when they sell properties acquired through foreclosure. 

 

Recommendation 

 

Real estate agent fees should be excluded from points and fees in all cases. 

 

3. Hazard Insurance Premiums   

 

The definition contradicts itself on whether hazard insurance premiums are included. 

 Points and fees exclude charges payable in a comparable cash transaction.
68

  

Hazard insurance premiums are payable in a comparable cash transaction. 

 Points and fees include “[p]remiums . . . payable at or before consummation for 

any . . . accident . . . insurance[.]”
69

  Notably, the proposal would remove 

                                                 
64

 Proposed § 1026.32(b)(1)(i)(A). 
65

 Proposed § 1026.32(b)(1)(ii). 
66

 Proposed § 1026.32(b)(1)(i). 
67

 Proposed § 1026.32(b)(2)(ii). 
68

 Existing § 1026.4(a) excludes charges payable in a comparable cash transaction, and proposed 

§ 1026.32(b)(1) incorporates items in 4(a) by reference. 
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language that limits the definition to insurance “that provides for cancellation of 

all or part of the consumer’s liability in the event of the loss of life, health, or 

income or in the case of accident[.]”  Homeowners’ insurance is accident 

insurance. 

 Points and fees exclude items in 4(d).
70

  Section 4(d)(1) excludes “[p]remiums 

for . . . accident . . insurance . . . if . . . [t]he insurance coverage is not required by 

the creditor[.]” Mortgage lenders do require hazard insurance. 

 Section 4(d)(2) says, “[p]remiums for insurance against loss of or damage to 

property . . . may be excluded from the finance charge if” certain conditions are 

met (they commonly are).  That means hazard insurance premiums “may be” 

excluded.  If they may be excluded, a court may find that they may be included. 

 

Recommendation 

 

The regulation should be clear that hazard insurance premiums are excluded from points 

and fees in all cases because they are payable in a cash transaction. 

 

4. Property Taxes   

 

The definition is unclear about whether property taxes are included.  

 Amounts held for future payment of taxes are excluded from points and fees.
71

 

 Section 4(c)(7) items (real estate related fees) are excluded only if they are 

reasonable and paid to a third party.
72

 

 Section 4(c)(7)(v) includes escrowed amounts not otherwise included in the 

finance charge.  Property taxes are always excluded from the finance charge 

because they are payable in a comparable cash transaction.  

 Must property taxes be reasonable under § 1026.32(b)(1)(iii) to be excluded?  

 

Recommendation 

 

Property taxes should be excluded from points and fees in all cases regardless of whether 

they are reasonable in amount. 

  

5. Section 4(c)(7) Fees   

 

The exclusion for 4(c)(7) fees is unclear in two respects. 

 

First, the rule includes in points and fees the items listed in 4(c)(7).  However, 4(c)(7) is a 

list of excluded items.  It is not clear whether including the excluded items would result 

in the fees being included or excluded from the points and fees calculation. 

 

                                                                                                                                                 
69

 Proposed § 1026.32(b)(1)(iv). 
70

 Proposed § 1026.32(b)(1)(i). 
71

 Proposed § 1026.32(b)(1)(iii). 
72

 Proposed § 1026.32(b)(1)(iii). 
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Second, the exclusion for 4(c)(7) fees, if they are reasonable and paid to a third party, 

sometimes contradicts the blanket exclusion for “any charge of a type payable in a 

comparable cash transaction” in 4(a).  Charges payable in a comparable cash transaction 

should be excluded in all cases.  Some 4(c)(7) fees are payable in a comparable cash 

transaction: 

 Title and survey fees in (c)(7)(i);  

 Notary fees, relating to the purchase and sale of real estate, in (c)(7)(iii); and  

 Pest infestation fees in (c)(7)(iii).   

 

Recommendation 

 

The regulation should be clear when 4(c)(7) fees are included or excluded.  It should be 

clear that fees are excluded if they are payable in a comparable cash transaction. 

 

6. Appraisal Fees   

 

The exclusion for 4(c)(7) fees, including appraisal fees, if they are reasonable and paid to 

a third party should not contradict the rule requiring customary and reasonable appraisal 

fees, § 1026.42(f).   

 

Recommendation 

 

Any fee permissible under the customary and reasonable rule should be per se reasonable 

under § 1026.32(b)(1)(iii) and per se bona fide under § 1026.32(b)(5)(i). 

 

7. Servicing Fees   

 

The definition contradicts itself about whether servicing fees are included.   

 Points and fees exclude compensation paid to a servicer or servicer employees, 

agents, and contractors.
73

  

 Points and fees include 4(b) items.
74

  These include “[s]ervice, transaction, 

activity, and carrying charges[.]”
75

   

 They also include assumption fees.
76

  Servicers may charge assumption fees, but 

not at consummation. 

 

Servicing fees can only be guessed at closing.  Consumers elect some servicing fees for 

convenience, such as the option to make a payment by telephone.  Servicing fees depend 

on how long the loan is outstanding and whether the loan goes into default.  Servicing 

fees are unrelated to loan origination. 

 

Including, or even not clearly excluding, servicing fees would create a significant 

marketplace disruption.   

                                                 
73

 Proposed § 1026.32(b)(2)(iii). 
74

 Proposed § 1026.32(b)(1)(i). 
75

 12 C.F.R. § 1026.4(b)(2). 
76

 12 C.F.R. § 1026.4(b)(3). 
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Recommendation 

 

The rule should clearly exclude all servicing fees from points and fees. 

 

8. Mortgage Insurance Premiums   

 

The definition would exclude certain mortgage insurance premiums if they are 

“[a]ssessed in connection with any Federal or State agency or program;” are “not in 

excess of” FHA premiums and are refundable pro rata; or are payable at or before 

consummation.
77

 

 

The commentary explains that “not in excess of” means “only to the extent that the 

premium” is not in excess of FHA premiums.
78

  The commentary cannot alter what the 

regulation means, it only can provide a defense to liability.  Charging premiums in excess 

of FHA premiums is not illegal, so the commentary does not resolve the issue.  As 

written, if a premium were one cent over the FHA cost, the entire premium would be 

included in points and fees. 

 

Recommendation 

 

Section 1026.32(b)(1)(i)(B) should be amended to remove the phrase “Not in excess of” 

and instead read “Only to the extent that the premium or charge of[.]”  The regulation 

should also make clear whether Fannie Mae and Freddie Mac are federal agencies. 

 

9. Other   

 

The definition includes “[d]iscounts for the purpose of inducing payment by a means 

other than the use of credit.”
79

  This is inapplicable in a mortgage context. 

 

Recommendation 

 

This should not be incorporated by reference. 

 

10. Plain English 

 

We note that the points and fees definition in the proposed HOEPA rule is different than 

in the proposed ATR rule.  In the ATR proposal, points and fees include “all items 

considered to be a finance charge under § 226.4(a) and 226.4(b) except” a list of items.  

In the HOEPA proposal, the term includes “all items included in the finance charge under 

§ 1026.4(a) and (b), but excluding items described in § 1026.4(c) through (e), except to 

the extent otherwise included by this paragraph (b)(1)) and also excluding” a list of items.  

The ATR proposed language is clearer and easier to use.    

                                                 
77

 Proposed § 1026.32(b)(1)(i)(B). 
78

 Proposed Comment 32(b)(1)(i)-3. 
79

 12 C.F.R. § 1026.4(b)(8); proposed § 1026.32(b)(1)(i). 
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 Recommendation 

 

We recommend using plain English.  Rather than a process of putting items in and 

removing them, there should simply be a list of what is included, what is excluded, and 

what is included conditionally.  

 

B. Open-End Credit 

 

1. Hazard Insurance Premiums   

 

The definition contradicts itself on whether hazard insurance premiums are included. 

 Points and fees exclude charges payable in a comparable cash transaction.
80

  

Hazard insurance premiums are payable in a comparable cash transaction. 

 Points and fees include “[p]remiums . . . payable at or before account opening for 

any . . . accident . . . insurance[.]”
81

  Again, as under the closed-end points and 

fees definition, there is no language limiting this to insurance that cancels all or 

part of the consumer’s liability in the event of an accident. 

 

Recommendation 

 

The regulation should be clear that hazard insurance premiums are excluded from points 

and fees in all cases because they are payable in a cash transaction. 

 

2. Loan Originator Compensation Should Be Excluded 

 

The CFPB does not propose to include compensation to originators in points and fees for 

open-end credit.  For the reasons discussed above, we strongly support this.  We agree 

with the CFPB that Congress did not intend to include originator compensation.
82

  

 

Recommendation 

 

Employee compensation should be excluded from points and fees in all cases. 

 

  

                                                 
80

 Existing § 1026.4(a) excludes charges payable in a comparable cash transaction, and proposed 

§ 1026.32(b)(3)(i) incorporates items in 4(a) by reference. 
81

 Proposed § 1026.32(b)(3)(iii). 
82

 77 Fed. Reg. 49090, 49111 (August 15, 2012). 
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C. Both Closed- and Open-End Credit 

 

1. Unrelated or Optional Fees   

 

The proposal, existing § 4(a) and § 4(b), and the commentary are unclear about when fees 

for optional products are included in points and fees and the finance charge because they 

are “imposed directly or indirectly by the creditor as an incident to or a condition of the 

extension of credit” within § 4(a).   

 

Some charges may be unknown to the creditor or unknown at closing, and some may be 

only tangentially related to the loan.  Homeownership counseling is not sufficiently 

related to the loan because the consumer may obtain counseling but not a loan.   

 

Recommendations 

 

Charges should be excluded from § 4(a) if any of the following are true: 

 The creditor may be unaware of the charge. 

 The charge is for homeownership counseling, even if the consumer found the 

counselor by a list the creditor provided.  

 Fees for a product the creditor cross-sells that is unrelated to the mortgage loan, such 

as a checking account or credit card with a periodic fee, because the consumer may 

have obtained those products without a mortgage loan.   

 Services related to the loan, which are sold after consummation.   

 Services not offered by or through the creditor.  For example, the consumer may 

arrange with a bank that is unaffiliated with the creditor for automatic mortgage loan 

payments from a bank account, for a fee. 

 

Voluntary or optional services should be included in § 4(a) only if all the following are 

true: 

 The creditor offered the service or provided leads from the mortgage process to the 

third party that offers the service;  

 The type of service directly relates to the loan, such as credit insurance on the loan or 

an automatic payment service from the creditor for the loan, rather than a service that 

the consumer could have used even if there had been no loan; 

 The consumer contracts for the service at or before loan consummation; and 

 The creditor was aware of the service and its cost before consummation.   

  

2. Required to be Included   

 

The points and fees definition excludes bona fide third-party charges not retained by the 

creditor, loan originator, or an affiliate of either unless the charge is “required to be 

included” in points and fees under proposed § 1026.32(b)(1)(i)(B).
83

  Section (b)(1)(i)(B) 

is part of a definition and does not contain a requirement.  It does not contain an inclusion, 

it excludes certain items only. 

                                                 
83

 Proposed § 1025.32(b)(5)(i). 
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Recommendation 

 

We recommend revising the reference in § (b)(5)(i) to read, “except to the extent 

mortgage insurance premiums are included in points and fees by paragraph (b)(1)(i) of 

this section.” 

 

3. Bona Fide Discount Points  

 

The proposed HOEPA rule incorporates by reference the ATR definition of bona fide 

discount point, § 1026.43(e)(3)(iv).
84

  In proposing that definition, the Board explained 

that TILA § 129C(b)(2)(C)(iv) [as does TILA § 103(dd)(4)] mandates that “the amount 

of discount points paid by consumers for a particular interest rate reduction be tied to the 

capital markets.”
85

 

 

The policy goal is for discount points to reduce the rate on the loan.  The difficulty is 

establishing when this occurs.  To the extent creditors have difficulty understanding or 

applying the definition, they will not offer discount points as a way to buy down loan 

rates.  This would harm consumers who prefer to lower their rates.   

 

The definition would require the discount points to account for compensation the creditor 

can reasonably expect in the secondary market.  This exceeds the Dodd-Frank Act.  It is 

undefined and would result in litigation if a creditor were to allow discount points.  

Supply and demand (prices) in the secondary market are not necessarily correlated with 

supply and demand (prices) in the primary market.   

 

The proposed ATR definition of bona fide discount point has relevant proposed 

commentary.
86

  However, it is in proposed comment 43(e)(3)(ii)-3 and -4, rather than 

(e)(3)(iv), so it apparently would not apply because 43(e)(3)(ii) is not incorporated into 

the § 1026.32 commentary.  

 

 Recommendations 

 

 The definition of discount points should not relate to what a creditor can reasonably 

expect in the secondary market.   

                                                 
84

 Proposed § 1026.32(b)(5)(ii)(C).  The ATR definition is: 

(iv) The term bona fide discount point means any percent of the loan amount of a covered transaction paid 

by the consumer that reduces the interest rate or time-price differential applicable to the covered transaction 

based on a calculation that— 

(A) Is consistent with established industry practices for determining the amount of reduction in the interest 

rate or time-price differential appropriate for the amount of discount points paid by the consumer; and 

(B) Accounts for the amount of compensation that the creditor can reasonably expect to receive from 

secondary market investors in return for the mortgage loan. 
85

 76 Fed. Reg. 27390, 27467 (May 11, 2011). 
86

 76 Fed. Reg. 27390, 27504 (May 11, 2011). 
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 For jumbo loans and loans on second homes, which have higher interest rates, there 

should be one percentage point added to the margin above APOR for excludable 

discount points.   

 The language in Comments 43(e)(3)(ii)-3 and -4 should be repeated as Commentary 

to § 1026.32(b)(5)(ii).  

 

4. Clarification of Specific Fees 

 

We would very much appreciate clarification that the following fees would continue to be 

excluded from the finance charge: 

 Charges related to the discharge or subordination of existing liens; 

 Modification or conversion fees;  

 Required property completion or repairs; 

 Payoff of prior liens or debts; 

 Amounts charged by a homeowners association or by a condominium or 

cooperative association;   

 Fees of the consumer’s attorney; 

 Fees for services required under the purchase and sale agreement with the seller;  

 Fees for recording the discharge when the loan is paid in full; and 

 Fees paid after closing to evaluate collateral on a HELOC to determine whether to 

reinstate a suspended HELOC. 

 

5. Credits Should Be Excluded 

 

It is common for lenders to provide credits against specific fees, or a credit that applies 

against closing costs generally (such as a general marketing or promotional credit or a 

credit given to the consumer in exchange for a higher rate).  While the proposed 

regulation indicates that seller-paid amounts will be excluded from the finance charge, it 

is not unusual for the consumer’s employer to provide credits, or for a governmental 

agency or non-profit to provide a credit against closing costs.   

 

 Recommendation 

 

Lender or third-party credits that reduce what the consumer pays should be excluded 

from points and fees.  

 

IX. Total Loan Amount 

 

A. Closed-End Loans 

 

For closed-end loans, the total loan amount is not clear.  The proposed rule describes it as 

“the amount of credit extended at consummation that the consumer is legally obligated to 

repay, as reflected in the loan contract, and deducting any cost that is both included in 

points and fees . . . and financed by the creditor.”
87

   

                                                 
87

 Proposed § 1026.32(b)(6)(i). 
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One mortgage loan can involve more than one loan contract, such as note in addition to a 

buy-down contract between the borrower and a third party, but the regulation does not 

specify which contract it references.  

 

Money is fungible, so it is not clear what costs the creditor finances.  Suppose a 

promissory note is $100,000, the cost of the property is $125,000, the cost of the 

appraisal included in points and fees is $400, and the consumer brings $25,400 in cash to 

closing.  Two scenarios that will appear the same to the consumer would result in 

different total loan amounts. 

  

Loan proceeds disbursed to seller  100,000 99,600 

Appraisal charge paid at closing 400 400 

Buyer’s payment to seller at closing outside 

of loan proceeds 

25,000 25,400 

Appraisal cost financed 0 400 

Total loan amount 100,000 99,600 

 

Recommendation 

 

The total loan amount needs to be clarified.  It should be the loan amount evidenced by 

the promissory note between the consumer and the creditor. 

 

B. Optional Products 

 

The proposed rule would include in the loan amount any charges for optional credit 

insurance or debt cancelation coverage if they are included in the note amount.
88

  The 

commentary, but not the regulation, would restrict this inclusion to refinances.
89

  In a 

purchase transaction, including charges for optional products introduces the problem that 

money is fungible.   

 

The regulation would require disclosure of the optional charges “grouped together with 

the disclosure of the amount borrowed.”
90

  There are multiple disclosures of the amount 

borrowed, but this does not specify which it means.  The meaning of “grouped together 

with” is unclear.  The disclosure of the amount borrowed would be treated as accurate 

within a $100 tolerance.
91

   

 

  

  

                                                 
88

 Proposed § 1026.32(c)(5). 
89

 Proposed Comment 32(c)(5)-1. 
90

 Proposed § 1026.32(c)(5). 
91

 Proposed § 1026.32(c)(5). 



 39 

Recommendations 

 

 The regulation should make clear when charges for optional products are included in 

the loan amount.   

 There should be more clarity about which disclosure of the loan amount 

§ 1026.32(c)(5) references, and what grouped together with means.   

 The $100 tolerance for the total loan amount should be adjusted annually for inflation. 

 Existing § 1026.31(d)(1), which says the disclosures should reflect the terms of the 

legal obligation between the parties, should have added, “except as otherwise 

provided by this part” so it will not contradict the $100 tolerance. 

 

X. High-Cost Mortgage Loans  

 

A. Thresholds Calculations Should Be Similar for All Federal Purposes   

 

As the CFPB notes, changes to threshold calculations will affect not only whether a loan 

is a high cost HOEPA loan, but also whether it is a non-QM loan, a “higher priced” loan 

subject to mandatory escrow, a “higher risk” loan subject to additional appraisal 

requirements, or a “higher priced” balloon loan subject to additional underwriting 

requirements.  The rate spread reported under HMDA is also currently calculated by 

comparing the disclosed APR to the APOR.  While the CFPB indicates that it would like 

to analyze the impact on a rule-by-rule basis, all of the rules are focused on what is the 

appropriate measurement of higher-cost loans.  Requiring lenders to calculate higher 

costs in different ways for each different rule will cause significant operational burdens.  

The same basic metrics should be used for each of these rules. 

 

Recommendation 
 

If the CFPB adopts an all-in-APR, we agree that third party fees that would become 

finance charges should be excluded from points and fees, not only for the high-cost 

threshold, but for all federal requirements containing a points and fees test. 

 

B. Construction Loans 

 

We are concerned about the apparent expansion of HOEPA to cover construction 

financing.  Neither the proposal nor the preamble is explicitly clear on whether the 

amended HOEPA provisions will cover construction financing, or construction-to-

permanent financing.  The existing rules provide an exception to the balloon payment 

prohibition for a bridge loan with a maturity of less than one year.
92

  Under existing law, 

such bridge loans must be in connection with the acquisition or construction of a dwelling 

that is intended to become the consumer’s principal dwelling.  We note that in the 

proposal, the CFPB would delete this exemption, including that portion stating that 

“loans with maturities of less than one year, if the purpose of the loan is a ‘bridge’ loan 
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connected with the acquisition or construction of a dwelling intended to become the 

consumer’s principal dwelling.” 

  

We believe the current exemption is very beneficial to consumers and does not undercut 

consumer protection.  In fact, we fear that subjecting construction-to-permanent financing 

to the new HOEPA provisions will disrupt creditors’ ability to finance new home 

construction projects.  In typical instances of home construction financing, the initial 

construction loan (that is later refinanced into a permanent 30-year loan) is structured as a 

balloon note, or a very short-term, but higher interest rate loan, because of the unique 

risks and costs of financing new construction.  Either option would now be 

restricted.  The higher interest rates needed for such temporary financing are high enough 

to trigger HOEPA thresholds, and do not have comparable APOR indices to allow for 

proper comparisons.  

  

Construction lending was never a segment that was ripe with abuse.  Removing the 

exemption would greatly disrupt the construction loan industry, while limiting consumers’ 

ability to finance and build homes.  

 

Recommendation 
 

The CFPB should retain the exemption in § 1026.32(d)(1)(ii).  

 

C. Personal Property 

 

The CFPB seeks comment on the separate percentage point trigger for first-lien 

transactions that are secured by a dwelling that is personal property and for which the 

total loan amount is less than $50,000.
93

  Application of the HOEPA rule to personal 

property that is not designed to be a dwelling would be unnecessary and disruptive 

because it could impact the financing of recreational vehicles and boats.  Financing 

personal property is a separate line of business than mortgage lending, with different risks 

and, therefore, different pricing.  Vendors that finance purchases of recreational vehicles 

and boats may not have the capacity to comply with HOEPA.  HOEPA is designed to 

combat predatory mortgage lending, and should not cap rates and fees on boat and 

vehicle financing.   

 

Recommendation 
 

The CFPB should make clear that the HOEPA restrictions do not apply to personal 

property such as recreational vehicles or boats, even if they are principal dwellings.  

 

D. The Proposal Would Interfere with Existing Contracts   

 

Creditors have the constitutional right to enforce their contracts.  A regulation cannot 

interfere with existing, valid contracts, yet this proposed rule would do so in several 

respects, as discussed below.  See, e.g., the GSEs’ Uniform Security Instruments.  These 

                                                 
93

 77 Fed. Reg. 49090, 49100 (August 15, 2012). 

https://www.efanniemae.com/sf/formsdocs/documents/secinstruments/


 41 

instruments are in common usage nationwide, even on non-GSE loans, and set out the 

contractual rights in the event of payment default and nonpayment default.  The GSEs 

developed the Uniform Security Instruments after a substantial effort to balance the needs 

of consumers with the safety and soundness needs of investors.  The instruments have 

created more liquidity in the secondary market by providing investors with certainty 

about loan terms.  The CFPB’s regulations need to be entirely consistent with these 

instruments.   

 

1. Acceleration of Debt   

 

The CFPB proposes to implement the statutory limitations on accelerating high-cost 

loans.  The Dodd-Frank Act permits acceleration in three circumstances:   

 Payment default; 

 Pursuant to a due-on-sale provision; and 

 In case of material violation of the loan agreement unrelated to the payment 

schedule.
94

   

 

The CFPB proposes to prohibit acceleration in the event of a payment default “in error[.]”  

This would permit consumers to mail a payment, or all payments, to the wrong location 

then prohibit the creditor from accelerating the loan.  The CFPB gives the example of a 

consumer who sends a payment to “a branch rather than the main office of the creditor.”
95

  

However, the comment is not limited to cases of legitimate error.  It would enable a 

consumer to mail all payments to a party unrelated or unknown to the creditor, claim 

error, and prevent acceleration.   

 

The Dodd-Frank Act gives creditors a statutory right to accelerate high-cost loans in the 

event of “default in payment[.]”  A default in payment is defined by the loan agreement.  

When a consumer fails to make payments when and as required, that is a “default in 

payment” for which creditors are statutorily permitted to protect themselves, regardless of 

whether the consumer made an error.  The loan agreement also gives creditors the right to 

treat a payment mailed to the wrong location, in error or otherwise, as a default. 

 

Recommendation 

 

Regulation Z should be consistent with the Uniform Security Instruments and other loan 

contracts, and with the Dodd-Frank Act.  Creditors should be permitted to accelerate 

loans as provided by their contracts.   
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2. Material Violation   

 

The CFPB proposes to permit acceleration if the consumer materially violates a loan term 

unrelated to the payment schedule.
96

  The commentary gives examples, including failure 

to pay taxes or “permit[ting] the filing of” a senior lien.
97

   

 

Recommendations 

 

We suggest several ways to make this consistent with the Uniform Security Instrument, 

which requires the borrower to “promptly discharge” prior liens regardless of the 

borrower’s intent or whether the borrower permits the lien. 

 

 The examples should include failure to pay condominium or homeowner association 

dues or assessments, including special assessments, when and as due.  This should be 

regardless of the filing of a lien because several states permit, and other states are 

pursuing legislation that would permit, such unpaid costs to result in a lien prior to a 

first mortgage lien, even if the mortgage predated the newer lien.    

 The examples should include failure to pay utilities or other costs that can result in a 

lien prior to the creditor’s lien.   

 The failure to pay when and as required, not the filing of a lien, needs to be the 

operative event because by the time a prior lien is filed, the creditor has been 

materially harmed.   

 The examples should include failure to maintain or repair the property as required by 

the loan agreement or security instrument.  For example, if the property is damaged 

by fire, the Uniform Security Instrument generally requires the hazard insurance 

proceeds to be used to repair the property.   

 The proposed language in comment 32(d)(8)(iii)-2.i.C allows acceleration if the 

consumer “permits” the filing of a senior lien.  The word “permits” should be 

removed.  It is the possibility of a lien that harms the creditor, not the consumer’s 

intent or belief or other action.  

 

3. The Death of an Obligor Should Not Always Prevent Acceleration 

 

The CFPB proposes to delete Comment 32(d)(8)(iii)-2.i.E and an example in Comment 

32(d)(8)(iii)-2.ii about permissible acceleration if the sole consumer obligated on the 

credit dies.  It does not provide an explanation.  Existing law prohibits enforcement of 

due-on-sale clauses in many events.
98

  These include a transfer of the property to a 

relative resulting from the consumer’s death.  Therefore, the purpose of the proposal is 

not clear.  To the extent not otherwise prohibited by law, creditors have a contractual 

right to accelerate loans in the event of default.  If a consumer dies and the consumer’s 

estate or family permit default, the creditor can accelerate.  A servicer may be under a 

contractual obligation to do so. 
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 Recommendation 

 

We recommend retaining Comment 32(d)(8)(iii)-2.i.E and the example in Comment 

32(d)(8)(iii)-2.ii the example of permissible acceleration if the sole consumer obligated 

on the credit dies.  

 

4. Eminent Domain 

 

The CFPB proposes to remove the example of a property taken by eminent domain.
99

  

This is inappropriate.  In this event, the creditor may have a contractual right to some 

portion of the government payment for the property.  Failure of the borrower to pay the 

proceeds owed is a default for which creditors may have a contractual right to take action.  

The Uniform Security Instrument provides “In the event of a total taking, destruction, or 

loss in value of the Property, the Miscellaneous Proceeds shall be applied to the sums 

secured by this Security Instrument, whether or not then due, with the excess, if any, paid 

to Borrower.” 

 

Recommendation 

 

We recommend retaining Comment 32(d)(8)(iii)-2.i.F. 

 

XI. Housing Counselors Disclosure 

 

A. Content   

 

The proposal would require disclosure of five housing counselors in the consumer’s zip 

code, or in the “closest” zip code.  Closest zip code is not defined.  The proposed rule 

would not require disclosure of a counselor’s name, address, and phone number in all 

cases, and the email address and website only if available from the CFPB or HUD.
100

  

 

We strongly support the fact that the CFPB is expecting to maintain a database of 

counselors searchable by zip code that lenders could use.
101

   

 

 Recommendations 

 

We suggest the CFPB go further: 

 Make the database available to the public, not just lenders.  This would let consumers 

readily receive the information at any time, not just when applying for a loan.  It 

would also prevent creating a problem where certain counselors are identified to 

consumers frequently and others less often or not at all. 

 The creditor should be able to comply by notifying the consumer of the website and a 

HUD toll-free number where the consumer can get the information.   
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 The proposal seems to assume that creditors’ and brokers’ systems can access the 

CFPB’s website on a loan-by-loan basis.  This is operationally difficult.  The CFPB 

should make the information available in a table format that creditors and brokers can 

download so their systems can access the downloaded information, instead of the 

website.  The information will not change extensively or frequently so that monthly 

updates to the downloaded information should be sufficient.   

 When a person enters a zip code for which there are not 5 counselors, the database 

should select the “closest” zip codes. 

 Disclosing what the CFPB database produces should be per se compliance with the 

required content of the disclosure. 

 If a counselors’ address or phone number is not available on the CFPB’s or HUD’s 

website, its disclosure should not be required.   

 HUD’s website shows Alaska only has three counselors, and the Virgin Islands only 

one.  Counselors from a different state should not be required to be disclosed. 

 

B. Timing 

 

Lenders would need to deliver the “most current” information available on the CFPB’s or 

HUD’s website.
102

  We appreciate that the proposal would permit the flexibility of 

delivering the list, on HELOCs, under either § 1024.20(b) or § 1026.40(b).
103

 

 

Recommendations 

 

 Most current should be any time during the month before the disclosure is prepared. 

 Regardless of whether the CFPB requires the list at the same time as the Loan 

Estimate, a list of counselors should only need to be disclosed once per loan, even if a 

Loan Estimate is revised.
104

 

 The CFPB should retain the proposal to permit the flexibility of delivering the list, on 

HELOCs, under either § 1024.20(b) or § 1026.40(b). 

 

C. Other 

 

The rule would both refer to the list of counseling information as a “written list”
105

 and 

permit electronic delivery under the E-Sign Act.
106

   

 

If a mortgage loan “involves” more than one lender, the proposed rule would require only 

one to provide the list of counseling information.
107

  Operationally, it may be easier for 

more than one lender to deliver a list.  One lender may not know there is another lender 

involved, or the two may not agree on who is responsible for sending the list. 
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Recommendations 

 

 It should be permissible for multiple lenders to provide a list.   

 Section § 1024.20(a)(1) should not refer to the list as a “written” list so as not to 

interfere with § 1024.20(a)(6). 

 

 


