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February 25, 2013 

 

 

Ms. Monica Jackson 

Office of the Executive Secretary 

Bureau of Consumer Financial Protection 

1700 G Street, N.W.  

Washington, D.C.  20552 

 

Re: Docket No. CFPB–2013–0002 

 RIN 3170–AA34 

 

Dear Ms. Jackson: 

 

The Consumer Mortgage Coalition (“CMC”), a trade association of national mortgage 

lenders, servicers, and service providers, appreciates the opportunity to submit comments 

to the Consumer Financial Protection Bureau (“CFPB”) on the third proposed rule to 

implement the ability-to-repay provision of the Dodd-Frank Wall Street Reform and 

Consumer Protection Act (the “Dodd-Frank Act” or “Dodd-Frank”).  The CFPB finalized 

an ability-to-repay rule (the “Rule”), but also reproposed aspects of the Rule for 

additional input on the applicability of the Rule to certain homeownership and housing 

programs, and on the important definition of points and fees, especially as to the 

treatment of loan originator compensation in points and fees.   

 

We support accommodating homeownership and housing programs within the Rule, and 

we comment below on how best to accomplish that goal. 

 

The definition of points and fees is critical.  While there has been a definition of points 

and fees for years under the Home Ownership and Equity and Protection Act of 1994 

(“HOEPA”),
1
 it has not been significant because lenders have been unwilling to make 

HOEPA loans.  The Rule will make the definition of points and fees a central issue in 

mortgage lending because the Rule will create enormous litigation risk for loans that are 

not qualified mortgage (“QM”) loans within the safe harbor, and because points and fees 

on QM loans are generally capped at three percent of the loan amount. 

                                                 
1
 Home Ownership and Equity Protection Act of 1994, Pub. L. No. 103-325, §§ 151–158, 108 Stat. 2160, 

2190-2198 (1994) (codified as amended in scattered sections of the Truth in Lending Act, 15 U.S.C. 

§§ 1601–1667f). 
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We would like to observe that the cap on points and fees is not, in any way, related to 

whether a consumer is able to repay a loan or whether a creditor has sufficiently 

underwritten a loan.  The cap is simply a form of price regulation.  The cap will not limit 

creditors’ ability to recoup their costs, but it will change the method by which they do so, 

replacing recoupment through points and fees with recoupment through interest rates.  

The cap will limit consumers’ ability to elect to pay more points in exchange for a lower 

interest rate.  Especially when interest rates are high, this lack of flexibility to choose will 

harm consumers, and will cause them to pay more over the life of the loan than they 

would otherwise pay, absent the price cap. 

 

Loan Originator Compensation 

 

The Rule includes in points and fees “[a]ll compensation paid directly or indirectly by a 

consumer or creditor to a loan originator,”
2
 attributable to a loan when the rate is locked.  

This is a very broad definition.  It includes some loan originator compensation in points 

and fees twice, the so-called double counting problem.  There is no indication that 

Congress intended double-counting, nor is there any indication that double counting 

would provide any protection to consumers. 

 

The CFPB proposes comments to the Rule to exclude from points and fees:  

 Mortgage broker fees that are included in points and fees because they are 

included in the finance charge; and 

 Compensation paid by a mortgage broker to its individual loan originator 

employee. 

 

The CFPB also proposes two alternatives: 

 Alternative 1 – Include in points and fees compensation paid by a consumer or 

creditor to a loan originator, which can involve double counting; or 

 Alternative 2 – Reduce the amount of loan originator compensation included in 

points and fees by any amount that is included in the points and fees as a finance 

charge.  If the compensation exceeds the finance charge, the excess would be 

included in points and fees. 

 

We support the proposal to exclude the double-counting of compensation.  We also 

support the proposal to exclude from points and fees the compensation a mortgage broker 

pays to its individual loan originator employees.  Similarly, the definition should also 

exclude the compensation a creditor pays to its individual loan originator employees.  

Employers must be able to compensate their loan originator employees in a manner that 

best meets the twin goals of maintaining a well-trained originator workforce while 

ensuring that those employees are incented to provide the employer’s customers with the 

best possible customer service.  

 

                                                 
2
 12 C.F.R. § 1026.32(b)(1)(ii). 
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Proposed Alternative 2 is preferable to Alternative 1.  However, it would be better not to 

include in points and fees any compensation paid to an individual loan originator.  

 

Including loan originator compensation paid to individual employees in the definition of 

points and fees does not add a protection against inappropriate loan originator practices.  

Several Dodd-Frank provisions address originator practices.  The Dodd-Frank Act: 

 Banned originator compensation tied to loans terms, including yield spread 

premiums; 

 Banned dual compensation to loan originators; 

 Banned steering consumers into inappropriate loans; 

 Requires loan originators to be both qualified and to be licensed or registered 

under the Secure and Fair Enforcement for Mortgage Licensing Act of 2008; 

 Banned “low-doc no-doc” loans; 

 Effectively banned interest-only and negative amortization loans; and 

 Largely restricted prepayment penalties and balloon payments.  

 

Given these requirements, the need for additional restrictions on employee loan originator 

compensation is absent.  Therefore, we strongly urge the CFPB to exclude employee loan 

originator compensation from the definition of points and fees to the greatest extent 

possible. 

 

Proposed Additional Exemptions for Loans Under Community-Focused Lending 

Programs 
 

The CFPB proposes a number of exemptions for community-focused lending programs.  

The proposed exemptions include transactions that can take many forms.  They may 

include, for example, downpayment loans or grants, subordinate loans, loans with a 

balloon payment, or assistance that may be subject to repayment in a contingent balloon 

payment.  We support these proposed exemptions. 

 

If the proposed exemptions are to be fully effective, the creditor should be able to exclude 

the payment on the exempt transaction in making its ability-to-repay determination.  

Similarly, if the exempt transaction may require a balloon payment, the creditor would 

need to be able to underwrite its loan without regard to the exempt balloon payment.  

Also, if the exempt transaction involves financing or subsidizing points and fees on the 

nonexempt loan, the assistance for points and fees should not be included in the capped 

points and fees so as not to defeat the purpose of the assistance.   

 

For these reasons, we recommend: 

 

 Adding to § 1026.43(a)(12), the definition of simultaneous loan: “The definition 

of simultaneous loan excludes any transaction described in § 1026.43(a)(3)(iv) 

through (a)(3)(viii).”  

 Adding to § 1026.43(b)(4), the definition of higher-priced covered transaction: 

“For this purpose, the annual percentage rate excludes any amounts financed, 
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subsidized, provided in connection with, or otherwise related to, any transaction 

described in § 1026.43(a)(3)(iv) through (a)(3)(viii).”   

 Adding § 1026.32(b)(7) to provide:  “Regardless of § 1026.32(b)(1) and (b)(2), 

points and fees exclude all amounts financed, subsidized, or otherwise provided in 

connection with any transaction described in § 1026.43(a)(3)(iv) through 

(a)(3)(viii).”   

 Adding to § 1026.43(b)(8), the definition of mortgage-related obligations:  “The 

definition of mortgage-related obligations does not include any obligations 

relating to any transaction described in § 1026.43(a)(3)(iv) through (a)(3)(viii).”   

 Adding to the definitions in § 1026.43(b) a definition of debt and of debt 

obligation:  “For purposes of this section, debt excludes, and a consumer’s debt 

obligations exclude, any amount payable under or in connection with any 

transaction described in § 1026.43(a)(3)(iv) through (a)(3)(viii).”   

 Adding to § 1026.43(c)(5)(ii)(A), (d)(1)(ii)(A)(3), (e)(2)(i)(C), each of which 

defines a balloon payment, after “1026.18(s)(5)(i)” and before the comma or 

semicolon: “but excluding any payment in connection with any transaction 

described in § 1026.43(a)(3)(iv) through (a)(3)(viii).”  Similarly, in 

§ 1026.43(c)(5)(ii)(A)(2), adding after “balloon payment” the same language. 

 

We also recommend exempting from the Rule loans for which the creditor may receive 

credit under the Community Reinvestment Act (“CRA”).  The CRA is specifically 

designed to require lending outside mainstream markets.  Application of mainstream 

lending restrictions to CRA lending would interfere with the purposes of the CRA. 

 

QM Status Needs to be Certain at Consummation 

 

We very much appreciate that the final Rule limits points and fees to items known at or 

before consummation.  However, we are still concerned that a loan that appears to be a 

QM loan at consummation could have that status put into question thereafter.  For 

example, on a loan that is a QM because of its eligibility for purchase by Fannie Mae or 

Freddie Mac (the “GSEs”), if a creditor or GSE conducts a post-closing review and finds 

an underwriting error, however minor, the loan may not have been technically eligible for 

a GSE purchase or guarantee within the meaning of § 1026.43(e)(4)(ii).  It is possible to 

have a data entry error, for example.   

 

A GSE may require a buyback of a loan over the creditor’s objection, so the fact of a 

buyback does not establish that the loan was ineligible for GSE purchase.   

 

Moreover, the federal agency exemptions will sunset.  That sunset should not cause loans 

that are QMs based on the federal agency exemption to lose their QM status, because 

otherwise the exemption would have no effect. 

 

Therefore, we suggest that if a creditor in good faith believed at closing that a loan was a 

QM loan, its status should not change after consummation, even if a GSE requires a 

buyback, or even if a post-consummation event results in discovery of an error.  In the 
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alternative, if a loan could lose its QM status, the creditor, servicer, and assignee should 

have a reasonable opportunity to cure the error to prevent losing QM status. 

 

Multiple APORs are Needed for Comparability to Loan Products 

 

The Rule will largely determine who is, and who is not, able to obtain home financing.  

The rule provides a safe harbor for some QM loans, based on the rate spread over the 

average prime offer rate (“APOR”) for a comparable transaction.  The APORs should in 

fact be for comparable transactions so as not to inappropriately constrain credit.   

 

The APOR is an estimate of the annual percentage rate (“APR”) on different types of 

loans, based on a survey of interest rates and discount points, as reported by Freddie Mac.  

APORs are calculated taking into consideration whether the rate is fixed or adjustable; 

the lien status; and the length of the loan term.  To the extent that the APOR does not 

reflect a loan, the APR-to-APOR comparison will be inaccurate.  To assure that the safe 

harbor protects the intended loans, the APR and APOR should compare the same loan 

terms.  Otherwise, credit will be constrained, not because Congress or the CFPB 

determined that a loan is inappropriate, but because the applicable APOR is not 

comparable to the actual APR.   

 

There are more loan products in the marketplace than there are APORs.  APORs are 

calculated based on data on conventional loans only, and on loans with 15- and 30-year 

terms only.  There is a significant weakness in the comparability of APORs for 

adjustable-rate mortgage (“ARM”) loans because they are not necessarily calculated the 

same way.  If the APR is calculated using an initial rate that is higher than the fully-

indexed rate, the APOR should be calculated the same way.  Also, if the APR is 

calculated using the greater of the initial rate or the fully-indexed rate using the maximum 

margin, the APOR should be calculated the same way.  

 

There is another significant weakness in APORs for open-end credit because there is no 

APOR for open-end credit.  While open-end credit is not subject to the Rule, it is subject 

to the HOEPA rule, which also uses an APR-to-APOR comparison.
3
  Pricing for open-

end credit is not comparable to pricing for closed-end loans because the risks of the two 

loan types are significantly different.  For HOEPA purposes, there should be APORs 

specific to open-end credit, based on survey data as much as is reasonably feasible. 

 

For similar reasons, there should be separate APORs for conforming and jumbo loans; for 

loans with LTVs greater and lower than 80 percent; and for loans on properties that are 

owner-occupied, vacation, or rental properties.  There should also be separate APORs for 

loans that implicate more than one of these factors, such as a jumbo loan on a rental 

property.  Each of these factors affect pricing independently, so each needs a separate 

APOR. 

 

Examples of APR-to-APOR calculations would be helpful. 

 

                                                 
3
 12 C.F.R. § 1026.32(a)(1)(i). 
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If the APOR will not be comparable to the APR, credit will be constrained arbitrarily.  In 

this event, the CFPB should consider substantially raising above 150 basis points the rate 

spread over the APOR that defines the QM safe harbor.   

 

Coordination With ECOA and Regulation B 

 

We request clarification as to how the creditor can comply with the Rule and Regulation 

B.  The following are some examples that illustrate some of the issues:   

 

 If a consumer relies only on income that does not include actual child support 

income, the creditor should not be required to verify the child support income.  In 

this case, to what extent do the consumer’s living expenses include the expenses 

of supporting the child or children? 

 If a married consumer applies for credit, but is only relying on one spouse’s 

income, the creditor should not be required to verify the spouse’s income.  This 

should be the case whether or not the non-applicant spouse will sign the mortgage 

because the security instrument is unrelated to ability to repay.  The non-

applicant’s living expenses similarly should be irrelevant.  We request 

clarification as to whether a creditor should consider joint expenses, for example, 

a credit card obligation in the name of both spouses. 

 Creditors are required to consider “current or reasonably expected income.”  We 

request clarification about the circumstances, if any, under which creditors should 

ask whether or when a consumer may retire. 

 We request clarification that living expenses cannot include expenses of children 

not yet born to the creditor’s knowledge, in any circumstances. 

 

Rebutting the Presumption of Compliance 

 

Rate Spread 

 

The difference between a QM loan that is protected by a safe harbor and a QM loan that 

is subject to a rebuttable presumption is the rate spread over the APOR.  If a QM loan 

would be within the safe harbor but for its interest rate, and the marginal cost of the rate 

spread over the APOR plus 150 basis points is within the consumer’s ability to repay, the 

presumption should be unrebuttable.  Otherwise, many loans that consumers are able to 

repay will never be made, especially Federal Housing Administration loans.   

 

Level of Creditor Awareness in Rebutting the Presumption 

 

Under the Rule, a consumer can rebut the presumption of compliance by making a 

showing that covers, among other things, the payment on a simultaneous loan of which 

the creditor “was aware” at consummation.  The Rule also includes income, debt 

obligations, alimony and child support, but without an awareness standard.  Consumers 

are able to hide from creditors obligations other than simultaneous loans.   

 

 The commentary provides that rebuttal requires proof, “based on the information 
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available to the creditor[.]”
4
  This is closer to the “was aware” standard than is 

most of the Rule. 

 The commentary says the rebuttal includes “any recurring and material nondebt 

obligations of which the creditor was aware” at consummation.  Recurring 

nondebt obligations seem to include alimony and child support.  For these items, 

the regulation includes them even if the creditor was unaware of them while the 

commentary says they are relevant only if the creditor was aware of them. 

 The commentary says that living expenses include recurring medical expenses of 

which the creditor was aware.   

 

We request clarification that the presumption of compliance cannot be rebutted with 

information about amounts or items of which the creditor was unaware at consummation.  

Creditors need to be able to rely on a consumer’s written statement that the items on a 

loan application, or other document, include all the consumer’s debt and other relevant 

expenses.  More specifically, if a consumer, without the creditor’s knowledge, makes an 

incorrect statement on which the creditor relies, the consumer should be prohibited from 

later using the correct information to rebut the presumption.  Anything less would 

encourage fraud. 

 

Length of Time the Consumer Makes Timely Payments  

 

The commentary states that “the longer the period of time that the consumer has 

demonstrated actual ability to repay the loan by making timely payments, without 

modification or accommodation, after consummation or, for an ARM loan, after recast, 

the less likely the consumer will be able to rebut the presumption[.]” 

 

There should be a fixed period of time after which a history of timely payments makes 

the presumption unrebuttable.  We suggest two years. 

 

For an ARM loan, the definition of recast is the end of the period of payments “based on 

the introductory fixed interest rate[.]”  On some ARM loans, the introductory rate can be 

higher than the rate that applies after the introductory rate.  In these cases, or in cases 

where the different rates are close to each other, the introductory period should count 

toward the history of timely payments.  We suggest that if the loan payment immediately 

after recast does not increase by more than ten percent, the fact of recast should be per se 

irrelevant, and the history of payments should be measured from the first payment. 

 

The Rule should clearly distinguish between inability to repay and strategic default.  

Nonpayment alone ignores this important distinction.  The commentary uses the length of 

timely payments “without [loan] modification or accommodation[.]”  This will 

discourage creditors, assignees, and servicers from permitting loan modifications because 

a modification could be evidence of a violation of the rule.   

 

The fact of a short sale, modification, deed-in-lieu, or other “accommodation” should not 

be evidence of inability to repay because it is frequently evidence of an underwater loan 

                                                 
4
 Comment 43(e)(1)(ii)-1. 
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on which the consumer was able to make full and timely payments but elected not to do 

so.  In addition, it can be a loan in a state where foreclosure takes so long that consumers 

take advantage of the ability to live for months or years without making any mortgage or 

rent payments.  Loss mitigation should be per se irrelevant.  Only relevant facts, such as 

insufficient income and excessive debt, should establish inability to repay. 

 

Residual Income 

 

For loans subject to a rebuttable presumption of compliance, the commentary states that 

to rebut the presumption, the consumer must make a showing of insufficient residual 

income or assets to meet living expenses, including any recurring and material nondebt 

obligations of which the creditor was aware.  The safe harbor itself does not use a 

residual income test, so the there is no apparent standard under the rebuttable 

presumption.  Also under the general ability-to-repay requirement for non-QM loans, the 

creditor must consider the debt-to-income (“DTI”) ratio or residual income.   

 

For both residual income purposes, we recommend that the use of the Veterans 

Administration (“VA”) residual income test should be sufficient.  Or, if the CFPB 

believes the VA residual income test is deficient, we recommend that it devise a better 

residual income standard.  At a minimum, the CFPB should make clear the factors that 

creditors must consider in evaluating residual income.   

 

In addition, we request clarification as to whether the relevant income is the borrower’s 

income or the household income.  For example, if only one spouse in a married couple 

applies for a loan, are the other spouse’s income and expenses relevant to residual 

income?  If the applicant does not reveal actual child support income, does residual 

income consider the cost of supporting the child or children? 

 

LLPAs Should be Excluded From Points and Fees 

 

Loan-level price adjustments (“LLPAs”) are bona fide third party charges not retained by 

the creditor, loan originator, or an affiliate of either.  They are government-set charges 

paid to and retained by the federal government, as are FHA insurance premiums.  LLPAs 

can exceed three percent on some loans.  The Rule intends to treat LLPAs as points and 

fees, but it excludes from points and fees FHA insurance premiums, in § 1026.32(b)(1)(i).  

Any basis for this distinction between government charges is not apparent.   

 

If LLPAs are included in points and fees, many loan applications will either be rejected 

or costs that exceed the three percent cap will be put into the interest rate, thereby raising 

the rate over the life of the loan.  If the increased interest rate exceeds the safe harbor 

threshold (i.e., 150 basis points over the APOR), the loan will not be made.  The effect 

would be to limit consumer choice, not to limit lending to subprime borrowers.  This is 

not a consumer protection. 
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We request clarification that LLPAs are governed by § 1026.32(b)(1)(i)(D), which 

excludes them from points and fees, rather than by the preamble language that says 

LLPAs are included in points and fees. 

 

Offering a Loan Without a Prepayment Penalty 

 

If a creditor offers a loan with a prepayment penalty, it must also offer an alternative loan 

without a prepayment penalty.  We request clarification of the definition of “offer,” 

which seems to mean an offer to enter into a contract under state law.   

 

It is not clear at what point or points in the lending process the creditor must “offer” an 

alternative loan.  A good faith estimate (“GFE”) is not a loan commitment, and is 

presumably therefore not an offer.  If a creditor provides a GFE that reflects a loan with a 

prepayment penalty, must the creditor also provide a GFE for a loan without a 

prepayment penalty?   

 

It is also not clear whether the requirement applies to oral discussions.  The requirement 

to offer an alternative loan should not apply to oral discussions during which a consumer 

tries to determine which type of loan product to select.  Any such requirement would 

stifle open discussion between loan originators and consumers in determining the 

appropriate loan product.  It would also risk confusing consumers because loan 

originators would be required to provide information beyond what the consumer asks for 

or wants. 

 

If a creditor discusses loans for which the consumer appears to qualify and discusses the 

rate, points and fees, and terms in ranges rather than with specific numbers, this should 

not be considered an offer because it is too vague.  Once a consumer rejects a loan 

without a prepayment penalty, the creditor should no longer be required to offer a loan 

without a prepayment penalty. 

 

Presenting a consumer with a note, security instrument, and closing documents at closing 

may be considered an offer under contract law.  A creditor that expects to close a loan 

with a prepayment penalty should not be required to prepare and present two sets of 

closing documents, including one for a loan without a prepayment penalty. 

 

We request additional clarity about when an offer of an alternative loan is required, and 

that it not apply to oral discussions.   
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Affiliated Service Providers  

 

The Rule treats fees paid to affiliates more harshly than fees paid to nonaffiliates.  The 

CFPB explains: 

 

“[C]oncerns have nonetheless been raised that fees paid to an affiliate pose greater 

risks to the consumer, since affiliates of a creditor may not have to compete in the 

market with other providers of a service and thus may charge higher prices that 

get passed on to the consumer.”
5
 

 

This distinction should be removed.  The notion that creditors do not compete on price is 

without basis.  In fact, studies submitted by the industry to the CFPB establish that 

affiliated service provider charges are often less than non-affiliated service provider 

chargers.  Moreover, affiliated business arrangements are already regulated, and the 

CFPB has not identified a reason why they need further restriction.   

 

Finally, Regulation X as in effect, and as proposed in the rulemaking to integrate RESPA 

and TILA origination disclosures, encourages creditors to use affiliated service providers 

by subjecting creditors to tolerances for third party charges, without permitting creditors 

to control third-party costs.  It can be easier for creditors to predict costs of their affiliates 

than to predict the costs of unaffiliated third parties.  It is also easier to monitor and track 

the affiliates’ likely availability, which Regulation X requires.  These two rules have 

opposing policy goals, one to encourage use of affiliates and this Rule to restrict use of 

affiliates.   

 

Refinance of Nonstandard Loans into Standard Loans 

 

The Rule exempts from the general ability-to-repay requirements certain refinances of 

nonstandard loans into standard loans.  The definition of nonstandard loan for this 

purpose includes ARM loans, but only if they have a fixed introductory rate for a year of 

longer.  Subsection 1026.43(d) only applies if the consumer applies for a refinance within 

two months after a recast.  The CFPB explains: 

 

“The definition of standard mortgage in § 1026.43(d)(1)(ii) includes a number of 

limitations that are intended to ensure that creditors may only use the provisions 

in § 1026.43(d) to offer a consumer a product with safer features.”
6
   

 

It is unclear why the definition of nonstandard mortgage is restricted.  It is also unclear 

why fixed-rate loans are not included in the exemption.  The assumption appears to be 

that a recast necessarily results in an unaffordable new payment amount, but this is not 

necessarily the case. 

 

The exemption only applies when the consumer has a history of timely making payments 

on the earlier loan, and the payments on the new loan are materially (at least ten percent) 

                                                 
5
 78 Fed. Reg. 6408, 6439 (January 30, 2013). 

6
 78 Fed. Reg. 6408, 6499 (January 30, 2012). 
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lower.  In this situation, and assuming the consumer continues to have approximately the 

same income, or higher income, there is no apparent reason to believe the consumer will 

be unable to repay the refinanced loan.  A loan with a payment decrease is a loan with a 

safer feature, regardless of what type of loan the consumer had previously, and regardless 

of whether it recasts with or without a significant payment change.  The exemption 

should apply to refinances of any loan, as long as the other requirements are met. 

 

The exemption for refinance loans that are eligible for federal agency programs, even 

with a new creditor, is helpful.  We recommend removing the requirement that the GSE 

refinance be made pursuant to an eligible, targeted refinancing program as defined in 12 

C.F.R. § 1291.1. 

 

UDAAPs  

 

An unfair and deceptive act or practice (“UDAP”) under state law or an unfair, deceptive, 

or abusive act or practice (“UDAAP”) under the Dodd-Frank Act
7
 are not clearly defined.  

Creditors should not face potential liability for compliance with Regulation Z. 

 

We strongly urge that the CFPB expressly state in a final rule that compliance with 

Regulation Z cannot create a state UDAP violation, state law violation, or violation under 

other federal laws, including a UDAAP under § 1036. 

 

Calculating DTI Ratios on Non-Agency QM Loans 

 

Loans that are QM, but not because they are eligible for a federal agency program, must 

have a DTI not exceeding 43 percent.  This DTI calculation is determined: 

 

“Except as provided in paragraph (e)(2)(vi)(B) . . . in accordance with the 

standards in appendix Q[.]” 

 

Paragraph (e)(2)(vi)(B) provides that the DTI is calculated based on specific information, 

not including Appendix Q and not including debts unrelated to housing.  It calculates 

DTI: 

 

“(B) Using the consumer’s monthly payment on: 

(1) The covered transaction, including the monthly payment for mortgage-related 

obligations, in accordance with paragraph (e)(2)(iv) of this section; and 

(2) Any simultaneous loan that the creditor knows or has reason to know will be 

made, in accordance with paragraphs (c)(2)(iv) and (c)(6) of this section.” 

 

                                                 
7
 The Dodd-Frank Act authorizes the CFPB to define UDAAPs, but rather than give guidance on the 

definitions, the Act sets a few very broad parameters on the definitions.  Dodd-Frank Act § 1031.  The 

industry, as a result, can only guess what a UDAAP might be.  At the same time, the Dodd-Frank Act 

plainly prohibits UDAAPs.  Dodd-Frank Act § 1036.  Consumer financial services providers, therefore, 

face liability without any prior notice.   
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However, the commentary says that, “As provided in appendix Q, for purposes of 

§ 1026.43(e)(2)(vi), creditors must include in the definition of ‘debt’ a consumer’s 

monthly housing expense.”   

 

We request clarification of whether, under § 43(e)(2)(vi)(B): 

 Appendix Q applies; and  

 The DTI calculation includes debts other than housing-related expenses. 

 

Conclusion 

 

We appreciate the CFPB’s efforts to consider the many ramifications of the definition of 

points and fees because that definition will greatly affect the availability of housing credit.  

At the same time, including loan originator compensation within the definition will not 

offer any consumer protection, and it will reduce consumers’ financing flexibility.  We 

urge the CFPB to exclude loan originator compensation from the definition of points and 

fees as an unnecessary interference with housing finance. 

 

        Sincerely, 

  
 

 Anne C. Canfield 

 Executive Director 

 

 


